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PREFACE. 



Between two hftwks, whioh fliet the hi^^er pitch. 
Between two dogt , which hath the deeper month, 
Between two blades, whioh hath the better temper. 
Between two horses, which doth bear him best, 
Between two girls^ whioh hath the merrier eye, 
I have, perhaps, some shallow spirit of judgment ; 
But in the nice, sharp quillets of the Law, 
Good faith ! I am no wiser than a daw. 

/. Kinf Henry VL, Act IT. Se. IV. 

It is inscribed on the corner-stone, and on the topmost 
spire of the yast Temple dedicated to TTniversal Jastice, 
that ''Ignorance of the Law excnseth no one ;" but nnfor* 
tnnatelj it has not been authoritatively declared anywhere 
that the laws shall be written in a manner in which thej 
can be clearly known and understood by every one of aver- 
age understanding. On the contrary, it seems to have been 
tibie policy of its early founders to draw a thick veil of mys- 
tery over its most important principles ; and even yet its 
nice, sharp points are fit exercise for the powers of those 
who can read unknown tongues, fatten on sawdust without 
bntter, and see things that are not to be seen. Those who 
are less wonderfully endowed are practicdiy debarred from 
learning any important number of its precepts except, as 
composmre is said to be acquired, by buffetings and defeats ; 
and business men in particular are frequently involved in 
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lawsuits bj canses which a slight previons knowledge might 
have prevented. It may be possible for great merchants to 
regolate their important concerns bj the advice of great 
lawyers : the neophyte in jnrispmdence can, at a small 
cost, command the, best services of the Kents and Storys 
and Parsons and Parkers of the land ; but for traders and 
active men of moderate capital, it is impossible to have a 
solicitor constantly at their elbow, and there are but few, if 
any, books adapted to their pnrsnits, comprehension, and 
peculiar necessities. For them, however, some members of 
the legal profession consider a little learning as such a 
dangerous thing, that they stigmatize all attempts to pre- 
pare such books, as stepping beyond the limits of profes- 
sional etiquette ; and those properly qualified for the task, 
are restrained by a rule which, seemingly, would be more 
'' honored in the breach thari &e observuice." Begret- 
ing that a class of men, who are the prime agents in 
the world^s prog^^ss, are thus left exp<»ed to umiecessary 
hazards in addition to the ordttary risks of business, the 
author has ventured, witli unaffected diffidence, to presume 
so far upon sotnt years' study of Ihe principles of Mot- 
cantUe Law — a part of the time in the exceilent Law 
School of the Harvard TTniversity^— as to attempt to analyze 
the eiperience of our predecessors as recorded in the an- 
nals of courts^ and from it deduce rules or suggestions that 
may enable some to avoid litlgaiioi, at least upon points 
already seftled by other's litigatkm; or, if ihai be impos- 
sible, in gaining lawsuits by having the Law on l^eir side, 
nie results of his investigation are submitted under tiie 
title, suggested by the publishenv of ''The Legvl Adviser." 
In aB attanpts to treat scientific subjecii in a popular 
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maimer there are formidable obstacles to be overcome ; bat 
to popularise Itaw may be called an impossible enterprise, 
since we do not know of a writer who can be said to hare 
entirely succeeded. The best elementary books — ^those 
which are placed first in a student's hands — cannot, it is 
generally admitted, be read with ease and pleasure, nor be 
perfectly comprehended, except by those who are idready 
good lawyers ; while the others are so elementary, not to 
say inaccurate, as not to conyey much practical informa- 
tion. Among the least of the difficulties by which an at- 
tempt to compress many important Law points in a con- 
Tenient compass is embarrassed, we might mention the 
uncertainty with regard to the amount of legal information, 
it may si^ely be assumed, that every one possesses. Luther 
Martin did not consider it safe to assume any thing upon 
tills point, even as respects the Supreme Court of the 
' United Stat^, and therefore, on a certain occasion, occu- 
pied the attention of that Court for two whole days in 
elucidating elementajry principles of Law ; but on the morn- 
ing of the third day, Chief Justice Marshall interrupted 
him, and said : ''Mr. Martin, it must be presumed that this 
Court knows something,^^ The chief difficulty, however, is 
to determine, in a Union composed of many sovereign 
States, whose courts are independent of each other, and 
jealous of their independence, what principles are recog- 
nised and enforced in all, or in so many of them as to be 
called principles of general application. American Law, 
unfortunately, is a misnomer. New Jersey Law, Texas Law, 
Bkck and Blue Laws, Martial Law, and Lynch Law, have 
an existence, but American Law is an agreeable fiction. 

Legislatures and Courts alike have contributed in this re- 
1* 
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ifMettaHiike'^confQsioawoiMo^avftdad.'' The former, 
in the fotile attempt to pi;^h old garmeata with new ma- 
terial, hare, by express and pofttive enactments, rendered 
inoperative within their limits, not only many of the eetab- 
lihhed principles of the Commoa Law, the deciaione of the 
highest courts in tiie n^hboritig States, but the decisions 
of the Supreme Court of the United States; and what they 
have left untouched, the courts ha^e modified aad ipaKfied, 
and obscured by exceptions to exeeptions, until the Reports 
are no longer ** beacons a^ liE»idmarks to giude the public 
into quiet hayeas <^ security and expose," but fotae lights 
to decoy into the whirls and riioals of lltigataosw I^ matr 
ters of mere local intttest and priYste rights, dtssimilm^ 
in the Laws of the seTteal States, intsmudi as the habits 
and dviliza^n of the peo^e are dissimSai; is perhaps 
desirable; but for the advasieement and safety of confr- 
meroial intercourse, uniformity in commercial regulations Is 
of the first importance, and ** all things that ace to be ^ 
sired, are not to be compared to iL" In an age when CoO'' 
Toittons are hehi to connder aE sorts of gcieTances and 
evils^ it is as remarkable that none have been called to de- 
vise a remedy for the evils resulting from discordant and 
conflicting Commercial Laws ; aa it is certai)a that tike 
authors of a wise and convenient Code, irtiich shall be 
adopted by all the States, composing this TJniQn — ^not to 
mention the commercial countries of Europe-— will enrol 
their names among those whom a grateful people delight 
to honor. But until this is accomplished, we are left in 
the podtion of muriners compelled to correct their reckon- 
ing by frequent observations ; and the writer who^ att«npts 
to enlighten us^ may congratulate himself if be escape the 
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critics And the lawyers as fortwatalj as Bbckstoae did; i^ 
wboser Ccmmsniariss tbej objected nothing mors thaD^- 
that every page contained at least one fiJse princQ)le and 
two donbtfol {miciples stated as nndonbted lav. 

In Tiewof these and other difficulties the Avthor laid aside 
tiiisnndertaking, and would haye abandoned it ; tant reooUee^ 
ing, within bis own liaedted ea:perienoei,tin> ftistaai^aia whick 
consid^rablesnms otmomj wene iDsiby tlm n^^leet of pBeoa»> 
tionst whieb in these pages^ dp not ooocq^y more than a dosea 
lineB, he bi^s bo^ by the psUieatf on to eiiel wmeMm^ fiv 
the benefit of those whose conrtei^ baa made him tbehr 
debtoj^ Be was fnrtb^ eacooragri by the aneedate ci a 
HxtSM, to wtafioti a little l^gil advice waa of great adfao*- 
tagei Hilling a sfpAregoiaea^ he bad eaBed, upon an attoiv 
aey and sodidted hiik advice to that amoont, witiiont qped*- 
fymg oljeet or oceasion* TJw laaFyer eiffilosed a line in a 
seated eAvelep^ and did not refiMe^the goinea. In harreat 
thne a d<mb<> and eonsoltatton arose as to the fmipriety of 
takh^ in a certain crop on liiat day M deferring it; and the 
farmer pei^^ving timt to b« the ttmergency £br whi^ he 
had provided himMf, very property referred to bis attcnr- 
ney's oj^Hion, and read, '^ Fat not off till to-mormw what yon 
can do tO'^ay. ^ Him settled the difficulty. The crop wu 
immediately pnt nitder riielter, and the temer's sagacity 
estabKshed, for on the morrow a flood came which destroyed 
the crops ot his less sagacious neighbors. What wisdom in 
the scriptural injunction, "Do nothing vrUhovi advice; and 
when thou hast once done, repent not." 

It may be proper for the Author to use this opportunity 
to explain further, that he has taken an observation of Mer- 
cantile Law as be believes from a new point of view. He 
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bas consulted the records of decided cases, not as lawyers 
and jurists do, to discoTer what points of Law are estab- 
lished by the decision, but what reflections the case may 
suggest^ likely to be of practiciJ Talae in solving doubts and 
preTcnting disputes and entanglements in business inter- 
course. I hare endeavored to adhere to principles that are 
well established, avoiding the ''fathomless and unquiet 
deeps" of controversy, and where the Laws conflict, I have 
sought to recommend that practice which will be zafe^ though 
not always convenient, in every State in Ihe TTnion. It is 
not proposed to lod in making '' Every man his own Law- 
yer :" on the contraiy, it is desired to infuse habits of caution 
and circumspection, and render the unskilled less bold in 
attempting themselves what can only be weU done by one 
skilled in the Law. In stating Law points, I have adopted, 
in many instances, the language of standard Law writers, 
entire, or with slight modifications; but in general, Law 
points are. subordinate, though auxiliary, to suggestions 
designed to point out what is safe and what is unsafe in 
ordinary Business Tactics, ox to precautions intended to 
proteot the honest against the artful designs of the crafty. 

May then this Legal Adviser, imperfect as it is, be at leas^ 
as potent as the attorney's opinion to the farmer, in aiding 
good men to trmisure up a harvest of good things. 

Philadelphia, 186?. E. T. F. 
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[As tliis book was prepared for nnprofbssional readen 
who have not convenient access to mwnj bulky law Yolumes, 
it was not deemed necessary to burden the text by fireqaent 
citatioa of authorities; but in the following works,^the 
most of them Text books in the Law School of Harvard 
University, anthorities are cited and commented npon, that 
will confirm, the Anthor thinks, the Points stated as Law 
in the following pages.] 

KENT'S OOliMENTARDBS. 
STORY ON AGENOt. 
STORY ON PARTNERSHIP. 
BOUVIER'S INSTITUTES. 
PARSONS ON CONTRACTS. 
LONG ON SALES. 
STORY ON SALES. 

PITMAN ON PRINCIPAL AND STTRBTY. 
MARSHALL ON INSURANCE. 
STORY ON PROMISSORY NOTES. 
STORY ON EQUITY JURISPRUDENCE, 
GREENLEAE ON EVIDENCE. 
BURRILL ON ASSIGNMENTS. 
JARMAN ON WILLS. 
Ao. Ac. Ao 
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CHAPTER I. 
LAW, LAWYERS, AND LAWSUITS. 

'* Though there oan be neither thrift aor safety in '» man'i attempttof 
to practice Law for himself, any more than in attempting to practice 
physio for himself ; yet, jast as a knowledge of the general rules for the 
preserration of health, of the simpler remedies and processes of the medi- 
eal art, and an insight into the peculiarities of one's own constitntton are 
of importance to every one ; in like manner, no man of business can fail 
to find his account in learning the general principles of Law, and the par- 
tioular rules whieh relate to his own line of life." — Dayid B. Jaoqubs. 

The Law, in its ordinary and circumscribed 
sense, is a collection of rules prescribed for the 
regulation of human actions. The term applies 
particularly to those rules which are of general 
application, and which can be enforced and vindi- 
cated by inflicting penalties for disobeying them. 
The chief object in establishing laws is to define 
rights, or, in other words, to maintain order by giving 
every one what is his due. In a primitive state of 
society, the rules necessary to attain this end are 
few and simple ; but as society, in its progress, be- 
comes complex, the laws must multiply and change 
in conformity with the increasing diversity of men's 
actions and pursuits. Those laws only which the 
2* (83) 



Digitized by VjOOQ IC 



S4 THE LBGAL ADYISBE. 

Sovereign of the ITniverse has prescribed in nature 
and revelation, are adapted to all men, all states of 
being, and all countries, and consequently they only 
are immutable. All ottier laws are infi^ot to 
them in relative rank and binding obligation ; and 
though some have presumed, unthinkingly perhaps, 
to sneer at laws higher than a people's Constitu- 
tion, it is a fundamental principle in the jurispru- 
dence of all Christian eountries, that no human 
laws are valid if opposed to a divine law. The 
maxim is, when contrary laws come in question, 
the inferior must yield to the superior, the law ge- 
neral to the law special, an old law to a new law, 
but man's laws to God's laws. 

The Law, when viewed through the kalddosoope 
of abstract principles, presents a system of such 
unsurpassed beauty, as to have called forth un- 
bounded eulogies from the loftiest intellects. Burke 
h^s called Law the pride of the human intellect, 
the collected reason of ages, coinbining the princi- 
ples of originail justice with the infinite variety of 
human affiiirs. "Of Law,*' the eloquent Hooker 
has said, **her seat is the bosom of God : her voice 
the harmony of the world — all things in Heaven 
and earth do her homage; the very least as feeling 
her care, and the greatest as not exempted from her 
power — angels and men, creatures of every condi- 
tion, though each in different sort and manner, yet 
all with uniform consent admiring her as the mo- 
ther of their peace and joy." But, on the other 
hand, the Law, when regarded through thfe mists 
of prejudice or personal interest, has not escaped 
unsparing sarcasm and reproach. Suitors wearied 
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wiA a fruitless attendance at li^ eotirts, or whose 
rights have been sacrificed on the altar of Prece- 
dent, have not been able to see any beauty in her 
face nor symmetry in her form; and as to her dispo- 
sition, they say with the rejected lover, " if she be 
not kind to me^ what care I how kind she be." 
The only poetry applicable to Law, which unfortu- 
nate suitors recognize as perfect in sentiment and 
metre, is the epigram of one of their number : 

" This Lftw, they say, greftt Nature's chain connects^ 
ThatcatiMff ever must produce ^jhcU t 
In me, behold reveni'd great Natoref's LawSy 
All my effects lost in a single cause.'* 

Or thai old song, which says : 

" If you're fond of pure vexation, 
Latin, and botheration, 
You're jn^ in a situation, 
To tnjoy a snit at LaWi." 

But, wh^her human laws be Uie "perfection of 
reason," or whether, as is probable, they be tinged 
with human infirmity, they are not only our safe- 
guards in society, defining and protecfting our rights, 
but our x^sen soverdgn, commanding what shall be 
done and what shall not be done ; atrd as ignorance 
is never admitted as a justification of their trans- 
gression, it bebooves every one— the poor and the 
rich, the merchant, &irmer, and the mechanic^ as 
weU as the jMroperty-hoMer, to become fermiliar with 
their leading principles, if not learned in thek 
mysteri^L 
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It is fortunate, therefore, in view of its essential 
importance, that it is now not difficult to acquire 
such a knowledge of the principles of Law as may 
protect from gross imposition, and serve a usefiil 
purpose in the ordinary affisdrs of life. The Law 
is a science; and, though not ranked among the « 
seven liberal branches of knowledge, it can be stu- 
died with equal interest, and as little difficulty. 

At one time, it is true, it was doubted whether 
its principles were susceptible of such systematic 
arrangement, as to be conveniently taught, easily 
remembered, and readily applied ; and less than a 
century ago this doubt rested on a substantial basis. 
The aim and pride of the early writers on Law seem 
to have been rather to obscure, perplex, and mys- 
tify, than to simplify and enlighten. The language 
which they used, like the mysteries of ancient di- 
vinities, could be understood only by the initiated 
votaries ; and the result was, that the Law became 
as a cavern into which an explorer could penetrate 
only at the risk of being precipitated down preci- 
pices, or stifled by noxious gases. Its facts were 
then disconnected, its principles disjointed, and its 
whole exterior so unprepossessing, that some who 
subsequently became its great masters, acknowl- 
edged that at first they had an almost unconquer- 
able aversion to its study. But the genius of 
modem jurists has removed the most serious diffi- 
^ culties in the student's pathway; and now any one 
of average abilities may master its elements, and, 
according to Fortescue, "when you shall become 
acquainted with the principles and elements of the 
Law, you may be denominated a lawyer." Ele- 
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mea^tary Law books aboimd distingiiishod alike for 
elegance, perspicuity, and simplicity of style and 
accuracy of information ; and the remark which has 
been made respecting religion, that ^^ though the 
elephant may swim, yet the lamb can wade in it," 
is now, to a great degree, also true of the Law. 

As a profession^ the liaw, though a fiivorite ob- 
ject of youthful and feminine ambition, has, so for 
as we can see, but fow advantages over other means 
of obtaining a livelihood. Li &e outset of his career 
t^e young pmdi^ner must fi^quently endure the 
pangs of ^^hope defemed" for a long period; and in 
the noontide of success hie lifo is w alternation of 
excitement and ^s^austion^-^of fierce contention in 
the forum and unremitted application in Hie study< 
The pecuniary reward of Lawyers, too, are not pro- 
portioned to the attainments md labor neoessaiy for 
the conscientious discharge of their professional 
duties. Though it be true, as has been vauntingly 
stated, that the people of the United States pay 
their Lawyers 980,000,000 luinuaUy, this would 
prove that tiie average earnings of each member of 
the profession do not exceed $1,000 per annum — 
and, as the earnings of a few lure known to exceed 
this largely, it forther proves tiiat though there 
may be some prizes, there must be many blanks. 
Also, in their relations with clients and the public, the 
Lawyers have several well-founded causes of com- 
plaint, to one or two of which we will advert One is, 
their abifities are estimated by an impossible stand- 
ard, and because they profess to practice Law they 
are presumed to know all the laws« Consequently, 
a cksB of clients lead their profossipnal advisers 
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into temptation without delivering them from evil, 
by pressing them to give opinions without hesita- 
tion upon any legal questions they may see proper 
to propound, under penalty of being lightly spoken 
o^ if time is solicited for consideration and inves- 
tigation. Such men, probably, do not know that in 
a moderate Law Library of 500 volumes, there are 
not less than 2,625,000 law points stated-— Mr. 
Park asserts, that his Treatise on Merger contains 
at least three thousand propositions upon subjects 
of every day occurrence— and consequently, they 
do not reflect that it is mentally and physically 
impossible for any one, however diligent, to master 
the fourth of them. Even George IIL, obstinate 
as he usually was, admitted its impossibility when 
he said, ^^I have had occasion to consult tiie best 
Lawyers in my dominions, and not a man of them 
can do more than refer." Clients who demand 
*' off-hand" opinions upon legal points, or who 
choose Lawyers because they are ready in their 
conclusions, should at least not complain when they 
are misled by erroneous impressions, or if they act 
upon disastrous advice. 

Another complaint which the Lawyers may make 
is, that their integrity is regarded with a suspicion 
amounting even to a popular prejudice against the 
profession. But they can console themselves by 
reflecting that this prejudice, whatever may have 
been its foundation, has been more detrimental 
in its consequences to society in general than to 
the legal profession. It affects in some degree, it 
is true, the communication between clients and 
their attorneys by substituting suspicion for con- 
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fidence; but its worst consequences are, tbat it 
induces many persons to attempt themselves what 
can only be well done by one skilled in the Law, 
and thereby frequently produces irremediable em- 
barrassments in their afiBdrs. To such an extent 
have individuals been misled by its influence as to 
introduce clauses into their wills, directing that no 
Lawyer shall be employed in any affairs relating to 
the settlement of their estates. The resultin many 
of these cases has been, as might have been fore- 
seen, that Lawyers have eventually reaped the chief 
profit, and not unfrequently estates have gone 
directly contrary to tiie supposed intention of tes- 
tators. It is, therefore, neither wise nor politic for 
us to aid in, or encourage the diffusion of a preju- 
dice against a profession which is as indispensable 
as the medical or mercantile profession. That 
there have been ignorant and dishonest Lawyers, 
no one has ever been rash enough to deny. That- 
slow and lazy Lawyers may be found even now, is 
a possibility that^ we fear, can be established.* 

* Mr. Bimey, of GiDcinnati, seems to have been remarkably sue- 
cessM in his researches to establish this fact, as will be inferred 
from the following amusing record of his experiences, gvfen 
through the PhUdddphia Register, of which he was editor. 

" We not only respect lawyers, but have a lively admiration 
for them. Who ever heard of one of them taking a fee in an 
unjust cause? or doing a hard-hearted thing? or saying what he 
did not believe ? or encouraging litigation ? or misrepresenting 
evidence to the jury ? or brow-beating a modest witness ? or sav- 
ing a villain by a legal quibble ? De TocqueviUe rightly says 
they are the aristocracy, that is, the* best men of the United 
States. Our own admiration of them is founded on a large ex- 
pomnce of their virtues. Let ug call up, for & moment, from 
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But as some one baa remarked, ^^ to decide upon a 
picture, by the imperfections which appear in the 

our pleasant memories of the past, the images of a few lawyers of 
onr acquaintance. 

" There is oar friend at Oolnmbns, Mississippi, who never ya 
ries from his scale of charges, even for friends. We sent him 
once for edlecUon, a billH)! niae dollars against a subscriber. 
He collected it the same di^j, and sent us, by return mail, his 
own bill for a fee of fifteen dollars, with a polite dun for the un- 
paid balance of six. We remitted instanteTf thanking him for 
his promptness. 

" Then, there is the eminent counselor, at Lake Providence, 
who charged us two hundred dollars on a bill of exchange for 
two thousand, which had been paid on presentation. We remon- 
strated, and he consoled us for not having collected through a 
bank, by the assurance, that if professional etiquette did not 
forbid, he would certainly reduce his original charge, which he 
was kind enough to admit was rather too heavy. 

'' A still better man was a Texas lawyer, to whom we entrusted 
a disputed land claim on an arrangement called the 'halves,' 
very common in ths^ part of the country. A facetious dog was 
Smith. About eighteen months elapsed without our hearing 
from him. He then wrote u§, in answer to our twentieth epistle, 
that he had done remarkably well with the claim, having compro- 
mised it for half the value of the property ; that he had pocketed 
the half for his fee ; and that we were realty not indebted to him 
any thing besides the costs of a suit he had commenced and dis- 
CQutinued. We could have fairly hugged the fellow for his gay 
and careless humor, v 

" He did not give us half the trouble we had with a lawyer out 
at Jefferson city, who had collected for us a claim of several 
hundred. Punctual as a correspondent, he advised as, by the 
first mail of the receipt of the money, adding that the mails were 
made very irregular by the overflowing of the river, and he did 
not think it safe to remit. We waited until summer time, until 
one could almost wade the Missouri The river was so low then, 
he said, he found it extremely inconvenient to get his paper to 
the bank where he oraally had it cashed. Twa seasons paaaed 
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background, without reference to the points which 
are boldly and brilliantly displayed in the fore- 

hj, and innumerable letters were interchanged in regard to re> 
mitting, droughts, and inundations. At last, being in need of 
funds, we wrote that we must insist on having the money, irre- 
spective of the state of the water. He was an honest creature 
at heart, and sent it, forgetting to add the two years' interest, but 
deducting twelve per cent, for his fee. 

" Lawyers will be a litftle lazy sometimes ; but can we blame a 
man for physical inaptness for activity ? The laziest one we ever 
knew lived at Shawneetown, Illinois. He had promised, for a 
year or two, to remit to Louisville some money he had collected 
for us. Business-like demands, cajolery, pa*8ua8ion, argument 
and menace had no effect on him. He would write no more. At 
last, we sent him in full the anecdote of the man who was so lazy 
that he eat apples off the tree, not being energetic enough to raise 
his hand to pluck them. This touched the right spot, and he 
roused himself so far as to send us the money. The effort may 
have killed him ; for we have never heard of him since. 

'* In no profession is there a more chivalrous sense of honor 
than in that of the law. We have a lively remembrance of hav- 
ing long been kept in constant bodily fear by a lawyer of Little 
Bock, Arkansas. He had maintained a most obstinate silence 
for more than a year after receiving for us the full amount of a 
claim. To a letter in which we demanded an immediate and sa- 
tisfactory adjustment of the matter, he answered that our former 
letters were too Yankee-like, but he was ready to give us satis- 
faction at once ; he ended by requesting us to name our friend 
and weapons, as he would come on and fight us on our own 
ground. We wrote him, by return post, to put a Pickwickiaa 
construction on the offensive letter. After applying to some 
forty lawyers to collect the claim from bur belligerent attorney — 
all of them refusing the business on the plea of professional de- 
licacy — ^we succeeded in retaining one, on a promise of twenty 
per cent. As the warlike one's charge was twelve, sixty-eight 
per cent, was all that ever came into our possession. 

" The New York lawyers are noble and dashing practitioners. 
Marmion never charged more spiritedly. It was only the other 
3 
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ground, can only be attributed to a state of feeling 
which, to say the least of it, amounts to an absolute 
predetermination to deny every exhibition of excel- 
lence, however surpassing." Among the vices of 
the profession infidelity to the interests of clients is 
the least common ; and in every community there 
are Lawyers of honor, and honesty, and learning, 
whom it is a wise economy to employ, not only to 
conduct or defend Lawsuits, but to prevent them.* 

But if the Law were an abstract science, or if its 
rules were only those which need be known by 
practicing Lawyers, we should not presume to 
approach the outer gates of its temple. Fortu- 
nately, among its rules are a number designed to 
promote feir dealing and justice in ordinary com- 
merce, and many of its maxims are also n\axims of 
commercial wisdom. These we propose to consider 
by the light of established decisions, and endeavor to 
ascertain from them the path of safety in the trans- 
day one of them sent na a bill of sixty dollars for seeing to a de- 
position of a few lines to prove the style of a firm, adding that 
he would retain the deposition until the biU was paid. We hope 
he will find it good property ; we paid five for taking another." 

♦ Lawyer, or Advocate, is the nomen generaUissimum for all legal 
practitioners. In the profession, however, they are distinguished 
according to the courts in which they are admitted to practice— 
those practicing in the Common Law courts being known as 
Attorneys: in the Courts of Equity, as Solicitors: in the Courts 
of Admiralty, Proctors: in the Supreme Court of the United 
States, as Counselors — ^no person being permitted in that court 
to {practice as both Attomey-at-Law and Counselor-at-Law. 
It is the duty of the former to prepare the causes for trial, and 
of the latter to argue them. ^ 
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actions and complications of business. First, how- 
ever, let ns glance at the classilication of laws. 

Laws are usually divided, by the writers on Law, 
into three principal kinds. 1. Katural Law. 2. The 
Law of Kations. 8. The Municipal Law. 

1. The Nc^ural Law, or the Law of Nature^ is the 
will of God, manifested either by direct revelation, 
or capable of being known by the exercise of our 
moral perception, which is an original and import- 
ant part of the human constitution. This is the 
supreme Law in ail lands. 

2. The Law of Nations has been defined to be a 
system of rules deducible by human reason from 
the immutable principles of natural justice, and 
established by universal consent among the civilized 
nations oi the earth, in order to decide all disputes, 
and to insure the observance of good fiiith and jus- 
tice in that intercourse whi<di must frequently occur 
between them, or it depends upon mutual com- 
pacts, treaties, leagues, and agreements between 
separate, free, and independent communities. 

The various sources and evidence of the Law of 
Nations are the following. 1. The rules of conduct, 
deducible by reason fi^m the nature of society, ex- 
isting among independent States, which ought to be 
observed among nations. 2. The adjudication of 
international tribunals, such as prize courts and 
boards of arbitration. 3. Text writers of authority. 
4. Ordinances or laws of particular States, pre- 
scribing rules of conduct for their commissioned 
cruisers and prize tribunals. 6. The history of the 
wars, negotiations, treaties of peace, and other 
mattera relating to the intercourse of nations. 
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6. Treaties of peace, alliance, and commerce, de- 
claring and modifying, or defining pre-existing in- 
ternational law. 

3. Municipal law is defined to be a rule of civil 
conduct prescribed by the supreme power of a 
State. It is usually subdivided by law writers into 
two kinds — wrUten and unwritten Law, or Statute 
and Common Law. The Statute Laws of the United 
States consist of the Constitution of the United 
States; the acts passed by the Congress of the 
United States; the Constitutions of the several 
States; the acts passed by the Legislatures of the 
several States since their organization; and the 
treaties made with fweign governments under the 
authority of the United States. The Constitution 
of the United States is the supreme law of the land, 
and any law made in contravention of the requisi- 
tions of the Constitution is for that reason ipso facto 
void. 

The Common Law is the technical name for all 
those principles, usages, and rules of action for the 
government and security of person and property, 
which do not rest for their authority upon any 
express and positive legislative enactments. A 
custom^ which has been generally observed from a 
time "whereof the memory of man runneth not 
to the contrary," may be called a part of the Com- 
mon Law. A maxim, which has received the sanc- 
tion of courts fi'om time immemorial, as expressing 
a sound and true principle of general application, is 
a part of the Common Law; end at the present time, 
the whole superstructure of legal science rests upon 
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certain maxims, which are more particularly distin- 
gaished asvfandamental legal principles. 

1. One of these fundamental maxims of the 
Common Law is — there is no wrong without a remedy. 
If a man have a right, it was observed in a cele- 
brated case, he must have a means to vindicate and 
maintain it, and a remedy if he be injured in the 
exercise and enjoyment of it ; and, indeed, it is a 
vain thing lb imagine a right without a remedy, for 
want of right and Want of remedy are reciprocal. 
As a consequence then, the novelty of a particular 
complaint is no objection, provided it be shown 
that an injury cognizable by the law has been in- 
flicted ; for, in such case, although there be no pre- 
cedent, the Common Law will judge according to 
the Law of Nature and the public good. We would 
err grievously, however, in supposing that there- 
fore the law provides a remedy for all sorts and 
classes of injuries ; for if it did, the prospects of the 
profession would be materially improved, inasmuch 
as every one who suffers damage in loss of custom 
or otherwise, by the erection of a rival establish- 
ment, whether a store, or school, or mill, would 
have a right of action therefor. A person too may 
debar himself of a remedy for a wrong, by con- 
senting or contributing to that which occasions 
him damage. A husband who consents to his 
wife's adultery, cannot maintain an action for cri- 
minal conversation. A merchant who assents Uiat 
his goods shall be loaded on the deck of a vessel, 
manifestly an improper and unsafe place, can have 
no remedy against the master or shipowner for a 
wrongful loading of the goods. The maxim which 
S* 
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we have stated is further qualified by that principle, 
founded cmj public policy — the good of the individual 
must yield to that of the community j which justifies, 
for instance, the pulling down of a private house 
in order to arrest the progress of a general confla- 
gration. The maxim, therefore, seems to imply 
but little more than, that which is without remedy 
is not a legal wrong. 

2. Another fundamental principle of the Common 
Law is, that an act of Q-od shall (tffect no one inju- 
-riously. This may seem a paradox, when we reflect 
that the most direct manifestations of God's pre- 
sence and power, as storms, tempests, earthquakes, 
-and lightning, frequently do immense and irrepa- 
rable injury to person and property; but the maxim, 
as a rule of law, means simply that accidents which 
are inevitable, shall not be construed to the preju- 
dice of one in whom, as it is expressed, there is no 
*' laches." A man disabled, by act of God, from 
performing his contract or discharging a duty, shall 
not be compelled to suffer therefor by act of law. 
Thus a common carrier, who has agreed to convey 
and deliver goods "in good order and condition,*' 
to a certain place, but is prevented from doing so 
by storms or the like, is excused from his contract, 
and the owner must bear the loss. Analogous to 
the maxim above cited is that other, which says the 
law does not seek to compel a man to do impossibilities. 
Hence if a bond be given, conditioned to do any 
thing which is possible at the time of making it, . 
but afterward becomes impossible from unavoid- 
able causes, as to marry a young lady who dies 
before the day of marriage, the obligor is excused ; 
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but if a man give a bond, conditioned to do a thing 
impossible at tbe time of making it, it is said the 
condition alone is void, and the bond shall stand 
single and unconditional. But in giving obligations, 
or entering into contracts, it is never safe to trust 
entirely to the benignity of the law. It is always 
politic to provide expre99ly against contingencies, 
and exempt ourselves from responsibility in certain 
events, for it has been held in many instances to 
have been the party's own fault and folly in bind- 
ing himself absolutely to do an act which he was 
prevented from executing by inevitable accident or 
other contingency, which lie should have foreseen 
and excepted, and therefore he was liable in da- 
mages for non-performance. The maxims are ap- 
plied more generally in cases where the law has 
ereated a dvty or charge^ which we are disabled from 
performing, and without any default on our part. 

3. Anotiier maxim is, that ignorance of a material 
fact may eaxuse, hut ignorance of the law cannot 
excvse a party from the legal consequences of his con- 
duct. The former part of this maxim is frequently 
relied upon in cases where money has been paid under 
a mistake of facts ; and generally if money be paid 
to a wrong party, or under an impression of a fact 
which is untrue, or through a bona fide forgetfulness 
of facts, it may be recovered back as money had 
and received; but money paid with a full know- 
ledge of the facts, but through ignorance of the law 
as to our liability, cannot be recovered back, if it be 
not against conscience for the party to retain it. 
A man who pays a debt that would have been 
barred by the statute of limitations, or the plea of 
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in&ncy, cannot in law, as he ought not in conscience, 
maintain an action to recover the money again, 
when he discovers that he paid it without being 
legally liable for the debt. Every one is presumed 
to know the law, and a mistake in point of law, 
especially in criminal cases, is no sort of defence. 
If it were otherwise, ignorance would amount to 
legal exemption, and it would indeed be " folly to 
be wise." 

4. Again, the Common Law has adopted, as 
one of its fundamental principles, the maxim that 
the public good requires there must he an end of liti- 
gation. In civil cases, after a final judgment ob- 
tained in a court of competent jurisdiction, neither 
of the parties to a suit can reopen the matter in 
dispute by commencing another action upon it. 
The previous decision is regarded as conclusive 
between the same partfes. Even where money has 
been paid under compulsion of legal process, but 
as subsequently discovered wrongfully, it cannot as 
a general rule be recovered back ; and consequently, 
men who have been compelled to pay bills which 
they had previously paid, but mislaid the receipt, 
have not been permitted, on subsequently discover- 
ing the receipt, to recover again the sum so wrong- 
fully enforced, as money had and received. Hard 
cases, it has been frequently observed, are apt to 
introduce bad laws. In criminal cases, the esta- 
blished rule is that where a person has been in- 
dicted for an offence, and acquitted, he cannot 
afterward be indicted for the same offence, pro- 
vided the first indictment were such that he could 
have been lawfully convicted upon it, by proof of 



Digitized 



by Google 



COMMON LAW MAXIMS. 49 

the facts contained in the second indictment. No 
man, it is humanely considered, ought to be put in 
danger of legal penalties more than once upon the 
same accusation. The Constitution of the United 
States has borrowed from the Common Law the 
provision, "nor shall any person be subject, for the 
same offence, to be twice put in jeopardy of life 
or limb." 

6. With regard to crimej the Common Law has 
adopted the principle of natural justice, that the in- 
tent and the act must concur to constitute a crime. A 
criminal intent, even though expressed in words, ges- 
tures, or otherwise, without proceeding to the crime 
to which it points, is not indictable as the crime it- 
self; and an act, however evil in its consequence^, 
done without criminal intent, is not a crime. For 
instance, if a man, intending to kill a thief or a 
housebreaker in his own house, under circumstances 
which would justify him in so doing, kill one of his 
own family by mistake ; this is not a criminal act, 
because the criminal intention is wanting. Persons 
who are under a natural disability of distinguishing 
between good and evil, as idiots, lunatics, and per- 
sons of immature years, are not punishable for a 
like reason by any criminal proceeding; and "if one 
who has committed a capital offence becomes non 
compos before conviction, he shall not be convicted 
— and if after conviction, he shall not be executed." 
An infant within seven years of age is incapable 
of committing a felony, because the Law presumes 
he has no disctetion, and it will not allow any proof 
to overturn this presumption. Between the ages 
of seven and fourteen years, an infent is prima facie 
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incapable of committing a crime ; but this pre- 
sumption may be rebutted "by strong and pregnant 
evidence of a mischievous discretion," An infant 
above fourteen years of age is subject to the same 
rules of construction as those of a more mature 
age. 

Though the rule be inflexible that, to constitute a 
crime, the intent and the act must concur, we must 
not infer that both need in all cases be proved. The 
intent is in general proved when the overt acts are 
proved, because every man is prima facie supposed 
to intend the necessary consequences of his own 
acts ; or in other words, if an act, manifestly un- 
lawful and dangerous, be done deliberately, the 
mischievous intent will be inferred unless the con- 
trary be shown. If a man lay a poisoned apple, or 
fire a pistol intending to kill A., but B. is killed — 
this nevertheless amounts to murder. Outward 
acts, it is said, indicate the secret intentions. 

6. With respect to property ^ the Common Law has 
a loving fancy and a tender regard for land, which 
it distinguishes as rdal property, as if money, stocks, 
bonds, merchandise and the like, were unreal and 
fictitious property. It enunciates, as one of its 
fundamental principles, that the owner of the soil has 
an exclusive right to it from the centre of the earth even 
to the shies, and consequently he may build as high 
and dig as deep as his heart desires afid means 
allow. It gives to the owner of the soil the mine- 
rals that he may discover by digging beneath it, 
and the buildings which another, without his con- 
sent, may have erected upon it. It says that whatever 
is affixed to the soil belongs thereto— a maxim 
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which is the foundation of the strict law of " fix- 
tures ;" but which modem decisions, for the benefit 
of trade, have materially qualified and relaxed. It 
holds that evety man's hauBe is his eastUj and conse- 
quently in defence of his house the owner, or those 
within its doors, may justifiably kill any one who 
wickedly attempts to destroy it, or break into it, or 
forcibly dispossess him of it It forbids even an 
ofiicer of the law to break open the outer door to 
serve any process, writ, or execution, except where 
a felony or misdemeanor has been committed, and 
then only after stating the cause of his coming, and 
desiring admission. It however enjoins upon every 
one so to enjoy or use Ms own property as not to in- 
jure that of another — sic utere tuo ut alienum non 
Icedas — ^a maxim that will, it has been observed, 
generally serve as a clue to the labyrinth when dif- 
ferent rights happen to clash. Such and so univer- 
sal are the fundamental principles of the Common 
Law of England on which our Common Law is chiefly 
based. The applications which are made of them, 
and the minor rules that are deduced from them, 
can, if necessary, be more appropriately considered 
in another place than in an introductory chapter. 

The branch of the Common Law, however, to 
which we propose to devote our particular attention 
as the basis of our exploration for a system of busi- 
ness tactics, is that which is distinguished as Com- 
mercial Law. Its foundations rest mainly upon 
the usages which merchants established for the re- 
gulation of their dealings throughout the civilized 
world, and which have fix)m time to time received 
the sanction of courts. The customs of merchants 
are referred to as early as the time of Abraham, 
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who purchased the cave of Machpelah for " four 
hundred shekels of silver, current money with the 
merchant;" but their judicial recognition as a part 
of the Common Law is of modem origin, and it is 
mainly ascribed to the enlightened understanding 
of Lord Mansfield, who is called the &ther of Com^ 
mercial 'Law. The rules composing the system 
were necessarily at first few, simple, and very gene- 
ral ; but to adapt them to an ever-varying combina- 
tion of circumstances in the progress of society, it 
was found necessary to limit, qualify, and again ex- 
tend them, until now the Code Commercial is dis- 
tinguished from the other branches of the Common 
Law rather for its flexibility than for its simplicity. 
Li the United States, the difficulty which most 
embarrasses philosophical jurists and advising coun- 
selors, is the want of uniformity among the Com- 
mercial Laws of the dijSerent States. The adop- 
tion of the means necessary to secure a debt, for 
instance, in one State, may in another be the cause 
of losing it. This is truly a serious evil, deserving, 
if practicable, an immediate remedy. But, though 
our aim is widely different from those who treat of 
Law as a science, or practice it as a profession, we 
shall hold the conflict of legislation in view as a 
spur to the discovery of more comprehensive rules 
than would otherwise be necessary in the conduct 
of civil affairs. In our suggestions we shall consult 
safety rather than convenience. In our researches 
we shall seek not that which the Law within pre- 
scribed limits may possibly allow, but that which 
it will undoubtedly sanction wherever the Commer- 
cial Code is a recognized branch of jurisprudence. 
Millions of dollars have been expended by our an- 
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cestors in eetabHshing and elucidating certain legal 
principles of constant application — ^not less than a 
half million of dollars, it has been estimated, have 
been spent in explaining one section of one statute 
— ^the Statute of Frauds — ^and it is reasonable to 
hope and believe, that now, with the lamp of 
others' experience in our hands, we may discern 
what to do and what to avoid in ordinary com- 
merce, and thus either escape tiie perils of litiga- 
tion altogether, or if collisions must come, .be< armed 
for the contest with the "Law on our side." 

The subjects to which we propose to confine our 
inquiries are those which are likely to be of the 
greatest interest to the greatest number. The plan 
will necessarily preclude any considefation of the 
means to be employed in enforcing rightcT and re- 
dressing wrongs, or doing any other act which can- 
not be done well except by one skilled in the Law. 
In instituting or defending suits, transferring real 
property and the like, we have but one suggestion 
to make — ^and that is, employ an attorney, and "select 
one," in the language of Bouvier, " not a mere la^ 
yer, but a man of known high character as to honor 
and honesty, as well as for his knowledge of all his 
professional duties, and also of adequate knowledge 
of the world and a good negotiator : one who is dis" 
po$ed to avoid litigation^ and alove all^ one who has 
not any connection with the expected adversary.'' And, 
before commencing an action, it will be well to con- 
sider whether -you have " a good dause, a good 
purse, a good counsel, a good judgCj a good jury, 
and good luck." These, in the opinion of an expe- 
rienced hit, retired barrister, are the prerequisites 
for success. 
4 
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CHAPTER II. 
AGENCY. 

SUGGESTIONS FOB GENX&AL AND 8PB0IAL AaBNTS, AUC- 
TIONBBRSy BROKSBSy COMMISSION MBBGHANTS — 
THEIB PBINCIPALSy AND PBBSONB BBALING WITH 
THEM. 

The outline of the personal history of men who 
are diatingnished for mercantile success is, so far 
as known, remarkably simple and uniform. With 
scarcely an exception, they have been the architects 
of their fortunes. It is rare to discover one who in 
early life was nursed on the lap of luxury, or placed 
in a commanding position by friendly assistance. 
The outline of the story usually is, that the future 
favorite of fortune, having graduated at a country 
school, sought and obtained, without the aid of any 
letters of recommendation, except his honest coun- 
tenance and healthy body, a situation as clerk or 
agent in some commercial centre. Diligent in the 
acquisition of knowledge and faithful in the discharge 
of duties within a circumscribed sphere, he was 
gradually entrusted with a wider range of discre- 
tionary powers ; and after having satisfactorily filled 
the position of supercargo, cashier, or general agent, 
he " either set up to do business'* for himself or 
became the partner of his employer, or some other 
person needing his services. At all events, if we 
(54) 
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analyze the causes of their prosperity, we shall gene- 
rally find its germ in the ability and fidelity with 
which they discharged the duties implied in the 
relation of Agency. The legal t)rinciples applicable 
to this relation, therefore naturally come first in the 
order of subjects for consideration, and their impor- 
tafice in the present complexity of human a£&irs, 
when eveiy man is called upon, more or less fre- 
quently, either to act as agent in some matter for 
another, or to appoint another to act for him, must 
be obvious to all. 

Agencies are commonly distinguished as of two 
kinds, general and special. By a Qeneral Agenty is 
meant, one appointed to transact all his principal's 
business, or all his business of a particular kind. 
A Special Agent is constituted for a particular pur- • 
pose, and acts under a limited and circumscribed 
authority. 

Auctioneers, Brokers, Factors, or, as they are usu- 
ally called in this country. Commission Merchants, 
are the principal classes of commercial agents. An 
Auctioneer^ is a person authorized to sell goods or 
property at public auction, for a commission. Be- 
fore the knocking down, he is exclusively agent of 
the seller ; but after this he becomes also the agent 
of the purchaser, and the latter is presumed to give 
him authority, to write down his name as pur- 
chaser. The memorandum, so made, will bind both 
parties. A bid, however, is considered in the law, as 
a mere offer, and may be retracted at any time, be- 
fore the knocking down, which signifies acceptance. 

A BroMr is an agent employed to negotiate 
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between other parties, and he is presumed to act 
not in his own name, bat in the names of those 
who employ him. Hence, if he sell the goods of 
his principal, in his own name, without some spe- 
cial authority, inasmuch as he exceeds proper au- 
thority, the principal will have the same rights and 
remedies as if the name had been disclosed. The 
purchaser in such a case, cannot set off a debt due 
him from the broker, against the claim of the prin- 
cipal. A FactoTj or Commisnan Merehantj is an 
agent employed to sell goods consigned, or delivered 
him, by or for his principal, for a commission. 
A factor may buy and sell in his own name, as well 
as in the name of his principal. He is distinguished 
from a broker by the fact, that he has possession 
of the goods ; and when the latter has possession 
of what he is employed to sell, or is empowered to 
obtain possession of what he buys, he is in these 
caaes properly a factor. 

Attorney 9 are agents, admitted by the courts to 
appear and act in behalf of the suitors, by whom 
they are retained. They are responsible to their 
clients for any injuries sustained by the latter, in 
consequence of their negligence or incompetence, 
and being officers of the courts, they may be punish- 
ed in a summary way, by attachment, or by being de- 
barred, for failing to pay over money collected by 
them, or for any other wrongful, fraudulent and cor- 
rupt practices. In the prosecution or defence of a 
suit at law, an attorney has a wide range of dis- 
cretionary authority, and may compel or dispense 
with the pleas, testimony, &c., of the opposite party 
at his pleasure, but ordinarily he must pursue the 
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strict line of his duty, or his acts will not bind his 
client. If he receive " a note or debt to collect, he 
must take the proper legal means to collect it, ac- 
cording to its purport If it be payable in money, 
he can receive money only, unless he be specially 
directed otherwise : and if he agree with the debtor 
to take a new note, or to receive other property in 
payment, or to compromise for a less sum than is 
due without the knowlege or consent of his client, 
such an agreement will not be binding on the latter, 
and he may disregard it" 

The authority of an Agent may be created hg 
deed under tealy or by writing without $ealy or verhaUy. 
Where the object of the agency is to convey real 
estate or any interest in land, the appointment 
must be by deed, but ordinarily verbal authority is 
sufficient An Agent, however, should always de- 
mand an authority in writing^ as evidence of his ap- 
pointment ; for he is personally responsible that he 
is authorized to do such acts as he professes to ex- 
ecute. In some cases the relation of principal and 
Agent may be established by circum$tanee9y as from 
the nature of the employment, without proof of ex- 
press appointment. Hence our suggestions are : 

First. Be cautious in sanctioning acta done bg 
another in your name without authority^ even if they 
are apparently insignificant or to your advantage. 

Permitting a man to act as Agent, and repeat- 
edly adopting such acts, confers an implied authority, 
and justifies the public in supposing him to be an 
authorized Agent. A case is recorded where a con- 
fidential clerk having been accustomed to draw 
checks in his principal's name, and occasionally per- 
4* 
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mitted to indorse for him, the jury were held war- 
ranted in finding a general authority to indorse. 
So if you send a servant to a store to buy goods oni 
credit and you afterward pay for them, you will be I 
answerable for the goods he may subsequently buy 
there on credit, even though you may have given 
him the money to pay for them. 

When a clerk, who has been empowered to draw 
or accept bills in his employer's name, leaves his 
service, it is always prudent for the latter to give 
express notice of the &ct to all his correspondents, 
individually, for otherwise he may be bound by the 
subsequent acts of such clerk. A general notice in 
a newspaper is not sufficient to affect a former cus- 
tomer — ^the law requires an express notice. 

2. In the appointment of a General Agent j take par- 
ticular care whom you authorize, for an error may be 
. of fatal consequence. 

By appointing a man his O-eneral Agent, the prin- 
cipal publicly declares and proclaims that he will be 
bound by all the Agent's acts done within the usual 
and ordinary scope of the business to be transacted, 
whether he exceed his private instructions or not. 

The law regards the acts of the Agent as the acts 
of the principal, and presumes that the principal 
knows whatever is known to the Agent Commis- 
sion Merchants are General Agents : hence the cau- 
tion given in the old maxim, ^^Let a man take heed 
what factor he makes." A known factor can bind 
a principal by all purchases or sales as factor, whether 
he has ever been employed before by the same prin- 
cipal in the same direction or not, and such power 
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cannot be limited by private instroctionB with which 
persons dealing with th# factor are not acquainted. 
" Whenever it is proved that A. is Agent of B., 
whatever A. doeSj or says^ or write% within the scope 
of his general authority o^ the time of making the 
contract, binds B." A principal is bound by the con- 
cealment of any material fact on the part of his 
General Agent as well as by his open declarations 
and admissions. K a caigo of goods be consigned 
to a Commission Merchant with instructions to 
make &n insurance thereon, and he conceal any ma- 
terial fact, the underwriters will be discharged : and 
if a factor sell goods of one kind or quality, wid 
represent them to be of another, the Merchant will 
be liable for the consequences of such fraudulent 
act, although there has been uo fraud on his part 
A payment made to a &ctoT will bind the principal, 
unless the latter has given the debtor an express 
notice not to pay the fector. 

3. When an Agent has deviated from his orders^ or 
has acted withotit instructionSy and you do not intend 
to sanction such acts j give immediate notice of your dis^ 
sent. Silence in such cases is considered in law as 
equivalent to a ratification. Thus a consignee, with- 
out orders to insure, insured a ship not then heard 
from, and advised his principal of the fact by letter, 
to which the latter made no reply. Subsequently 
the ship arrived in port safely, and the principal re- 
fused to allow the Agent for the advance of pre- 
mium : it was held that his silence had ratified the 
act. 

When an Agent has deviated from his instruc- 
tiops in purchasing goods, and it is not your inten- 
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tion to adopt the transactioD, you should give notice 
of rejection within a reasonmble time after intelligence 
of the purchase. It is a principle established by 
writers on Commercial Law, that if a factor, in 
the execution of an order to purchase goods, de- 
viate from instructions, in price, quality, or kind ; , 
or i^ after goods are bought, he send them to a 
place different from that designated, liiey must 
remain to his account, unless the merchant, upon 
advice, admit them according to his first intention ; 
and %f the principal have advanced monetf on the goods j 
or they are in a condition in which it would he against 
the interest of the factor to have them retwmed^ he 
may dispose of them as Agent for the factor. In 
the exercise of this power, however, he will not be 
allowed to seek a market first, but he must dispose 
of the goods at once, and give notice of the trans- 
action, 

4. Remember that a ratification with a full know- 
ledge of the fiwsts cannot subsequently be revoked; 
and that the adoption of an Agency in one part ope- 
rates as an adoption of the whole. 

6. In conferring authority upon an Agent for a 
special definite purpose^ where no discretionary power 
is in;tended to he given^ use plain, clear, and explicit 
language. 

In all cases of ambiguity of language plainly in^ 
tended to he such, in order to aftbrd a principal the 
opportunity of disavowing the Agent's acts if they 
are disastrous, or of sanctioning them if bene- 
ficial, the law will probably justify an Agent, 
and those dealing with the Agent, in adopting any 
construction which the words of the authority may • 
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possibly admit o£ But such instances are perhaps 
as rare in practice as unintentional ambiguity of 
language is common. Vagueness or obscurity of 
expression in commands, is not only ^dremely em- 
barrassing to an Agent desirous to obey orders, 
but is unjust to persons dealing with him upon the 
£a.ith of the authority; for if it be misinterpreted 
they are subjected to the hazard of having the con- 
tract made with the Agent disavowed by the prin- 
cipal. 

6. In employing a Broker or Auctioneer, to sell 
property on which there are incumbrances, it is 
advisable to have an undentandingj whether he shall 
charge a commission on the gross or net amount of the 
sale. In the absence of an agreement, he will be 
legally justified in charging his commission on the 
gross amount, including the incumbrances. 

7. When you intend to revoke the authority of an 
Agent clothed with general power ^ and whose acts have 
heretofore bound yoUy let the revocation be as generally 
known as was the fact of the Agency^ Advertising is 
the usual means of notifying a revocation of Agency, 
but, ordinarily, usage will determine whether a 
principal has done or failed to do all that it was in- 
cumbent upon him to do, to make the revocation 
notorious. As a general rule, an Agent cannot ap- 
point a substitute, whose acts will bind his princi- 
cipal. But this "power of substitution" may be 
expressly given, as is usual in the common printed 
forms of letters-of-attomey ; or it may be inferred, 
as where a principal appoints an agent to do some- 
thing which obviously, and from its very nature, 
cannot be done otherwise by the Agent than through 
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a substitute ; or where there is a known and estab- 
lished usage of substitution. In these cases, the 
substitute becomes the responsible Agent of the 
original principal, and may bind him by his acts, 
and look to him for compensation. 

Passing fit)m the duties of Principals to those 
of Agents, we come first to the leading rule which 
pervades the law of Agency — Obedience to orders. 
Hence, 

1. Where the OAithority is not discretionary^ obey 
orders strictly^ whatever may be the consequences to 
your principal If goods be consigned to sell on 
arrival^ the consignee must sell on the first oppor- 
tunity, and no circumstances, knowledge, or desire 
to benefit his principal will justify him in holding 
for a change in the market. By saying, however, 
tiiat he must sell at the first opportunity, the law 
does not mean that he must close with the first 
offer, be it what it may, but it means that he must 
make the sale without delay, at the best price and 
on the best terms he can then do, without attempt^ 
ing to wait any change of times. Necessity, how- 
ever, will sometimes justify an agent in assuming 
extraordinary powers, as where a commission mer- 
chant, limited to sell at a stipulated price, discovers 
that the goods are in a perishing condition, he may 
dispose of them at once, to prevent a greater or 
total loss. "Where a commission merchant has made 
advances^ or incurred liabilities upon a consignment, 
he may, in the absence of any agreement to the 
contrary, and after due notice to the consignor to 
provide other means^ sell so much of the consiga* 
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ment without regard to his orders as may he neces- 
sary to reimhurse and discharge such advances and 
liahilities.* 

2. In the absence of speoifie instruetionSf pursue the 
aecustomed mode of executing the hieineee for which 
you are employed; or^ in other words^folhu) the usages 
of trade. The law imposes npoa an Agent who is 
paid for his services, the duty of taking every pre- 

* Story J., in the case of Brown & Co. ». McGran, 14 Pet. 
479, stated the law, upon the point, to be as follows : " We un- 
derstand the true doctrine on this subject to be this. Wherever a 
consignment is made to a fetctor for sale, the consignor has a right, 
generally, to control the sale there(^, according to his own plea- 
sure, from time to time, if no advances have been made orliabili^ 
ties incurred, on account thereof; and the factor is bound to 
obey his orders. This, however, arises from the ordinary relation 
of Principal and Agent. If, however, the factor makes advances, 
or incurs liabilities on account of the consignment, by which 
he acquires a special property therein ; then the factor has a 
right to sell so much of the consignm^t as may be necessary to 
reimburse such advances, or meet such liabilities ; unless there is 
some existing agreement between himself and the consignor, 
which controls or varies the right. Thus, for example, if, con- 
temporaneous with the consignment and advances or liabilities, 
there are orders given by the consignor which are assented to 
by the factor, that the goods shall not be sold until a fixed time, 
in such a case the consignment is presumed to be received subject 
to such orders, and he is not at liberty to sell the goods to re- 
imburse his advances or liabilities, until after that time has 
elapsed. The same rule will apply to orders not to sell below a 
fixed price ; unless indeed the consignor shall, after due notice and 
request, refuse to provide any o^er means to reimburse the factors. 
And in no case will the factor be at liberty to sell the consign- 
ment contrary to the orders of the consignor, although he has 
made advances or incurred liabilities thereon, if the consignor 
stands ready and offers to reimburse, and discharge such advances 
and liabilities.'' *- 
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caution ordinarily used, for the safety and improve- 
ment of property in Ins charge, without express 
directions from the principal ; and by the fiict of 
undertaking a service, he impliedly warrants that 
he possesses sudi competent knowledge and skill, 
as would in ordinaiy cases be adequate to the ac- 
complishment of the object proposed. If goods be 
consigned to sell, and no price be limited by the 
instructions, it should be the Agent's endeavor to 
obtain the best price that the thing sold is fairly 
worth ; and to this end he must use that degree of 
vigilance and intelligence which might be expected 
from a prudent person in the management of his own 
business. In regard to the safety of consigned 
goods, the rule is that the consignee must exercise 
as much care as a man of average prudence would 
bestow in keeping his own goods ; and in the event 
of loss, the question asked, will be, Have you done 
that which, under the circumstances, was prudent 
and warranted by the usage of the trade ? A fitctor 
is not liable in cases of robbery, fire, or any other ac- 
cidental damage happening without his default; 
but if he have been guilty of gross negligence or 
improper delay, either in removing the goods, or 
otherwise, he will not be excused by nature of the 
accident. 

An Agent who deviates from instructions, in re- 
mitting money, is obliged to take the risk of remit- 
tance. If no directions be given, he must remit 
through a banker in good credit, or if there be any 
other established usage of trade, it his duty to fol- 
low that. 

8. When the language of your principal is obscure, 
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ambiguoTiB, or contradictory, coiittrue it strictly j th^t 
is, do not infer that it contains more than it clearjff 
implies. Strict constraction in Bach cases will not 
tempt you to exceed your power, and if yon err, 
yon will err on the safe side. But this is not to be 
understood as prohibiting the use of all necessary and 
usual means for executing an authority with effect, 
without express directions. An Agent employed 
to get a bill discounted, may, unless expressly re- 
stricted, indorse the bill in the name of his principal, 
if an indorsement is necessary to convey his em- 
ployer's title. A servant authorized to sell a hcH^se, 
may warrant him, unless forbidden; and it is not 
necessary for the party insisting on the warranty, 
to show that the servant had any special authority 
for that purpose. 

4. Always disclose your character as Agent. If this 
be not done, a person with whom you deal has the 
right to hold you as a contracting party, and has 
also the right, on discovering your principal, to resort 
directly to Mm. The Agent and prindpal, in such 
cases, are both responsible. 

5. In signing obligations as Agent, avoid the use of 
language that may import a personal obligation on your 
part. The mere adoption of the word "Agent," in 
executing written contracts, will not relieve from 
personal responsibility unless tlie principal's name 
appear on the fiwje of the paptr. A person who, 
though he described himself as Agent and Consignee- 
of a vessel, entered into an agreement in his own 
name, ^witnessing that the *said parties thereto 
agreed," was considered personally liable on thi» 
agreement And a Broker, who had procured a 

5 
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porehaser for goods, and drew a bill f<Mr the amonnt 
payable to the principal, whioh was aceepted bat dis- 
hD]K>red, was held answerable as drawer of the bill 
<m the acceptor's defiiolt* An Agent pnrehasing 
foreign bills lor his principal, and indorung them 
to him without qualification, is liable to the princi- 
pal on his indorsement, however smi^ the commis- 
rion may be which he gets upon the pmclMusie. 
. An Agent should always, in his signature, express 
both the pdndpal's name and his own. The most 
advisable form of executing deeds or cmitracts is 
"A. B." (the principal,) *«by his attorney, O. D." 
This is certidnly, and in all cases, good. Other 
j^3rms, as ^^ 0. D. for A, B.," are good in some cases, 
whilst in otJiers they may not relieve from personal 
liability. An Agent should be earful to make all 
cdvenants under seal in the name of his principri. 

6. Never emphy the fund9 ef y&wt prineipal or hU 
eredU in your own heha^; for \ftke adventure be a 
heinff one^ you may be compelled to bear the IoMj 
and if a succestful one^ to lo$e the profiL A prind- 
pal has the option to disavow such totnsactions, or 
to claim the benefit 6f them. The law Airther de- 
clares, that if an Agent attempt tb buy the goods 
he has on sale for his principal, witiiout tiie express 
consent of the latter, after full Imowledge, the 
principal may, at his election, either hold him to 
the bargain as purdiaser, or refuse to recognize the 
sale and claim any grei^ter price or value the goods 
might have brought at the same time. 

7. I>o not embark the property of your prineipal m 
any manner not authorized by the terme of the employ- 
Pj^ent^ however hopeful the^ proepe^ of prqfit may be* 
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Thus, if a ^ctor lends his principal's money with- 
out infitmctions, though for his benefit, he has no 
claim to have it allowed in his account, unless the 
principal, by the receipt of interest or other mark 
of approbi^on, assent to such disposition of his 
money. 

8. Ke^ a ekar account ofy&ur tr<m$aetum$ a$ Agetitj 
and (wmd mixing your fvineipcXu property and your 
own; for jfihey cannot be di$tingui»hedjthewJu>lefnay 
become ^e property of the principal^ a$ a penalty for 
eareUemem. ^* Where an Agent," says Palqr in his 
work on Agency, ^^ bad for many years neglected to 
keep accounts, and had withheld part of his princi- 
pal's money, im injunction was granted to restrain 
the transfer of the whole of certMU stock, discoTcred 
to have been invested in his own name, till he should 
distinguish, on oath, how much of it was bought 
with the money <^ his principal. And the principle 
wUl be found established by many authorities a^ a set- 
tied rule of equity, that if an Agent, whose duty it is 
to keep the properly of his empli^er separate, mix it 
with his own, it lies upon him to distinguish them; 
and if he cannot distinguish what is his own^ the 
whole is to be considered as belonging to the 
other."* If an Agent, employed to ooUect a debtj take 
a note firom the debtor, payable to himself he will 
be liable to the principal as if he had received the 

* The rale is api^ied in all cases where one wiUfblly mixes his 
goods with thoee of another. If one mix his grain or his flour 
with that of another without his consent, " so that the proper* 
tion belonging to each cannot be distinguished, the Common 
Law giyes the entire property to him whose original dominion 
was mraded and thus rendered uncertain^" 
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money; and when an Agent, empowered to seUy who 
according to the usages of trade may take a noto 
in his own name for the price, adds to the price a 
debt due to himself individually, he thereby makes 
the whole debt his own. 

9. Always keep your principal eonstaiUly advised as 
to the state of his business entrusted to your care. A 
&ctor who has made a contract of sale shotild give 
his principal immediate notice of the £ict ; and it is 
alleged that if the factor fail to give such notice and 
the buyer becomes insolvent, the fitctor is respon- 
sible. The duty of keeping up correspolidence is 
considered in law a part of the reasonable diligence 
due the principal, and by neglecting it the Agent is 
responsible fi>r the consequences ; but aside from the 
legal risk, it is a duty which an Agent owes to him- 
self as a man of business. A neglect of business 
correspondence may be interpreted either as prima 
facie evidence of incapacity, or as an intentional 
insult. 

When a Factor or Broker draws on his principal, 
a letter of advice should accompany or precede the 
draft; and when bills of exchange or notes are 
placed in his hatidb for the purpose of getting them 
accepted or negotiated, it is his duty to give all 
such notices as are necessary to save the rights of 
his principal. It is also the duty of an Agent to 
furnish his employer, from time to time, with a 
clear and plain statement of his receipts and pay- 
ments upon the Agency account, and of all increase 
or profit made on the property or money of his 
principal in his hands. In this account he will be 
allowed to charge his principal with all payments 
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and advances and expenses incurred by him in the 
regular course of his employment The rule on the 
subject of advancesj has been stated to be this: 
"Wherever it is necessary for an Agent^ in the regu- 
lar course of his employment, to make advances, the 
principal who deputed him in the budness where they 
are necessary, must be taken to have requested him to 
make them, and is therefore bound to reimburse 
them.^ The most ordinary charges of this kind 
that a Commission Merchant is entitled to make, 
are those for premiums, warehousing, duties, general 
average, salvage, porterage, and journeys. He is 
also allowed to charge all payments made for the 
necessary preservation of property committed to his 
care ; and in short, for whatever expenses he incurs 
in order to accomplish the objects of his commission, 
including all damages sustained by him in the exe- 
cution of his mandate, unless they have been in- 
curred by his own default A Commission Mer- 
chant, however, cannot legally place any thing to 
account under the head of "general expenses ;*' nor 
will he be entitled to charge for any payment or 
advances made voluntarily, and in his own wrong, 
as for instance, for money paid to another without 
an order to pay, or for money paid after revocation 
of the order to pay, unless the order to pay was ir- 
revocable. These rules, it will be observed, apply 
only to those cases where no express agreement with 
the principal has been nikde touching them. By 
agreement they may be limited or enlarged. 

With regard to the charge of interest on advances, 
it is allowable where it is given by the express terms 
of a contract, or by an engagement implied from 
5* 
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the nature of the security, as in the case of bills of 
exchange, or by the usage Qjf the trade to which the 
contract has relation. If a factor or broker can 
support his claims, on any of these grounds, he 
will be entitled to be repaid his advances with in- 
terest. An Agent is Udblefor uUerestj if any have 
been actually made upon a balance in his hands ; or 
if he mix it with his own and make use of it, unless 
Hie nature of the employment implies the consent 
of the principal to the enjoyment of this benefit by 
the Agent No interest is due on money which has 
lain dead in his hands. 

An Agent will not be entitled either to a commis- 
sion, or to be repaid his advances, in respect of 
illegal transactions ; nor where he has been guilty 
of such gross negligence or unskillfulness in con- 
ducting the business, as to render what he has done 
altogether useless to hi^ principal, or actually hurt- 
ful to him ; nor for business done after notice that 
his authority has been revoked. A fector or broker 
will likewise cease to be entitled to his commission, 
in the event of his becoming the executor or ad- 
ministrator of his principal. 

10. In opening a bargain^ a Broker should alwoj/M 
communieate sufficient to the parties^ to identify the 
transaetiony for he wili then be entitled to his com- 
mission^ even if the bargain is completed by another. 

'' The rule," said Lord Abinger, in the case of 
Burnett v. Bouch, 9 C. & P., 620, " as stated by the 
plan tiff's witnesses is this: Where a broker has 
introduced the captain and merchant together, and 
they by his means enter into negotiation as to the 
voyage, he is entitled to a commission, if a charter- 



Digitized 



by Google 



0BB7 ORDERS TO INSURE. 71 

party be effected between them for that voyage, 
even though they may employ another broker to 
prepare the charter-party, or may write it themselves. 
The usage goes further : that if a broker authorized 
by both parties, and acting as Agent of each, com- 
municates to the merchant what the shipowner 
charges, and also communicates to the shipowner 
what the merchant will give, and he names the ship 
and the parties, so as to identify the transaction, and 
a charter-party be ultimately effected for that voyage, 
the broker is entitled to his commission ; but if he 
does not mention the names so as to identify tbe 
transaction, be does not get his commission, to the 
exclusion of another broker who afterwards intro* 
duces the parties to each other." 

11. Commission Merchants should always obey or- 
ders to insure; and without express orders, they are 
bound to insure, when the usage of their trade, or 
the habit of dealing between themselves and prin- 
cipals, may fairly imply an obligation to insure. 
'And further, in effecting an insurance, it is their 
legal duty to see that the policy covers all ordinary 
risks and chances — that the underwriters are in good 
credit — and lastly, to avoid the affirmation of any 
false statements, or the concealment of any material 
fact, by which the policy may be avoided. The 
penalty for neglect in making insurance, where the 
Agent is bound to do so, is that he himself is liable 
as insurer in case of loss ; and if he makes insurance, 
but through gross mismanagement the benefit of it 
is lost, he is answerable for the iiyury sustained. 

An Agent bound or instructed to make an in^ 
surance, but unable to effect it, should immediately 
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give hU principal notice of the f act j for otherwiBe the 
latter may be subjected to a loss which he could 
have provided against, by procuring insurance to be 
made elsewhere. 

12. A Commission Merchant has a lien on the 
goods of his principal in his possession, not only for • 
the charges arising on account of them, but also 
a general lien for the balance of his general ac- 
count, arising in the course of dealing between him 
and his principal, and this lien extends to all the 
goods of his principal in his hands in the character 
of fitctor. It must be remembered, however, that 
this lien only extends to claims arising from his 
dealings as &ctor, and he cannot buy up the notes 
of his principal and secure them under the lien. It 
must fdso be remembered that possession is neces- 
sary to the creation and continuance of a lien ; and 
when the party has voluntarily parted with the pro- 
perty on which the lien has attached, he is divested 
of his lien. A &ctor, however, may part with the 
actual possession, and reserve the right of lien by 
special notice or agreement. He also has a lien on 
the price of goods he has sold, as factor, though he 
has parted with possession, and he may enforce pay- 
ment from the buyer to himself in opposition to his 
principal. 

U. Where the authority w revocable, do not act a% 
Agent after notice of its revocation. If an authority 
be given for a valuable consideration, or be coupled 
with an interest, or be part of a security, unless 
there be an express stipulation that it shall be revo- 
cable, it is irrevocable bg the principal. But in all 
other cases, inasmuch as it was created by his will. 
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the principal has the right to revoke the authority 
givea to his Agent at his pleasure. It is presumed 
that even the authority of an Agent appointed for a 
fixed and definite period may be revoked by the 
principal before the expiration of that period ; but 
in this casC) except for satisfactory cituse shown, as 
dishonesty, gambling, drunkenness, or willful diso* 
bedience to orders, the latter thereby subjects him- 
self to a claim of damages. So, an Agent may re- 
nounce his agency, but in so doing he renders him- 
self liable for all losses and damages accruing to his 
principal from his renunciation, unless the Agency 
be purely voluntary and gratuitous. 

An Agency may be revoked by the operation of 
law ; and this may arise either by the lapse of time 
for which it was limited, as if it be created for a 
year and the year elapse ; or by a change of condi- 
tion or of state in either party producing an incapa- 
city to act, as if an unmarried woman execute a 
power^of-attomey and then marry or become in- 
sane ; or by the principal becoming bankrupt ; or 
by the death of either party ; or by the extinction 
of the subject-matter of the Agency; or by the 
complete execution of the trust. There is hut one 
exception to the rule, that insanity or death of the 
principal revokes a power-of-attorney, and that is 
where the power or authority is coupled t^h an in- 
terest in the thing actually vested in the Agent* There- 
fore, a power-of-attorney to sell ships, or stock, or 
goods in the name of the principal, necessarily 
ceases with his life; and hence this kind of security 
so frequently taken for advances or loans of moiiey, 
possesses an inherent defect, and upon the death 
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of the parfy grantiiig it, may become utterly valae- 
lees. The creditor in such caseB, in the event of 
the party dying insolvent, must share with the other 
creditors, notwithstanding his presumed spedal lien 
or security * 

The revocation of an Agency, when made hy the 
oH of the prmeipely takes efiect as to the Agent from 
the time when known to him, and as to third per- 
sons when known to them, and not before. Hence 
if a clerk or Agent employed to sign, ind(»^, or 
accept bills for the principal, be discharged by 
the princii^il, and the discharge is not known to 
persons dealing with him, bills subsequently signed, 
indorsed, or accepted by him, may bind the principal. 

To third p«*son8 dealing with Agents the law 
offers a fow cautions. 

1. In deaUng with an Agent^ alwaye demand eaUe- 
fmctorjf evidence <^ hi» a%Mu>rity to aet for hie princi- 
pal. This caution is especially necessary in deal- 
ing with an Agent appointed for a particular purpose ; 
for if there be any qualification or condition annexed 
to his authority, it must be observed. A. authorized 
B. to sign his name ^to a note for $250, payable in 
six months, and he signed one payable in sixty days, 
it was held that A. was not liable because iiie epe- 
cial authority was not strictly pursued. An Agent 
who exceeds hk authority binds Mmsel^ but not his 
principal. 

When about to buy goods from a carrier or wharf* 
ingevj the buyer should always take pidns to satifid^ 

* See the important ease of Hunt v. Bousmainere's Admiius** 
traftors, 8 Wheat B. 174-204. 
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himself iliat the former has autibcmty to selL A 
oanier or wharfinger having possession for a spedfio 
porpose only, the property is not dianged hy such 
sale if it be wrongful) and the owner may recover 
the goods even from a b(ma fide holder after pay- 
ment. 

In buying or taking a bill of exchange^ or note 
drawn or acc^ted ^^ per procuration/' require the 
production of authority to draw or accept A &ilure 
to do tiiis involved Messrs. Atwood ft Ck>., bankers, 
of London, in a considerable loss. 

2. Trader9j dealmff unik Brohern a$ if ikey were 
metehmU, ebould aiw€ijf$ inquire int^ their real au- 
thority to bind their principah. ^It would be well/' 
wy& Lord EUenborough, ^^if traders, when they 
deal with Brokers as if they were merdiants, would 
make themselves secure by first inquiring whether 
they wiU be borne out in deiding with them in that 
character ; it would save a vast deal of risk ^d liti- 
gation." 

8. Ifevermake advances on a h3l of ladinff without an 
intpectufn of the letter of advice which accompanied iL 
It is a well-established principle in law, that a fiustor 
cannot pledge the goods of his principal /(?r hie own 
debt ; and the best evidence that one can have, whe- 
Iher he is dealing with a &ctor or a v^idee, is the 
letter of advice which accompanies the bill (blading. 
The law on this subject has been laid down by 
Judge Story to be as fi>Uows: "Factors have no 
incidental authority to barter the goods of their prin- 
cipal, or to pledge such goods for advances made to 
them on their own account or for debts due by them- 
selves; although they may certainly pledge them 
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for advances lawfully made on account of their priil- 
cipal, or for advances made to themselves to tibe ex- 
tent of their own lien on the goods. So, factors may 
pledge the goods of their {principal for the payment 
of the duties and other charges due thereon, and in- 
deed for any other charges and purposes which are 
allowed by the usages of trade." * 

4. If money he due on a written eeeurity, do not 
fay either principal or imteregt to cm, Agent unlene he 
hae poeeeeeion 4f the eectiritieey or eome special au- 
thority to collect it J for thbugh the money may have 
been advanced througli the medium of an Agent, 
yet if the securities do not remfdn in Ms possession 
a payment will not discharge the debtor. 

Payment may be safely made to a factor in the 
course of his business^ and without notice from the 
principal not to pay; but payment cannot in general 
be safely made to a Broker when the principal is 
known. 

Intimately connected with the subject of Agency 
is that of Bailmbkt, <» tiie ddivery erf goods by one 
person to another fi>r an express purpose, to be re- 
stored when the tnzst is •executed. Its leading 
principles are mainly these: If you deposit goods 
with another to be kept by Mm and returned wiihf - 
out reward; or if you employ another to do some act 
respecting the goods withotd reeompense^ the goods 
are at your risk, and he is only responsible for groes 

* In Fennsylyania, a statute recently passed allows consignees 
or factors to make a bona fide pledge of goods consigned to 
them, in all cases where the pledgee has not actual notice that 
they are not the owners of such goods. 
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neglect or a hreaoh of good faith. If, however, you 
len4 A i^Ai^ A^ article for a certain time to be used 
without paying for the u%e^ the rule is different, and 
he i& liable for all damages, excepting the deteriora- 
tion arising from a reasonable use of the loan, and 
for all loss, except by inevitable accident, which 
could not have been foreseen or guarded against. 
If, however, he has detained the loan beyond the 
time specified, he is liable for a loss, even by inevit- 
able accident. If you lend another an article for 
hirey he is answerable only for ordinary neglect^ and 
in case of loss it is incumbent on you to prove the 
want of due care. If, however, he has applied it 
to some other use, or has detained it for a longer 
period than that for which it was hired, or if dam- 
aged, refhses to explain how the damage was occa- 
sioned, the burden of proof that there was no neg- 
ligence on his part, is upon the hirer. If you 
employ a special person to carry goods from one 
place to another, though you pay him for the service, 
he is only amwerable for ordinary neglect. But if 
he hold himself out to carry all goods, or all goods 
of a particular class, he becomes a common carrier j 
and it is a general rul^ of law that common carriers 
are liable for all losses which are not occasioned by 
inevitable accident or the public enemies of the 
country. This general responsibilty may be limited 
by special agreement with their customers; but 
Dieither notice nor agreement will exempt them 
from liability for damages occasioned by adual negli- 
gence. 

Finally, in depositing negotiable paper with pri- 
vate bankers oi banks for collection, it is prudent to 
6 
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indorse it specially, as " Pay to my credit," — ^for an 
indorsement in blank upon notes or bills of ex- 
change, in the possession of a banker, is prima facie 
evidence that they have been discounted, and in the 
event of his failure they may pass to the assignees 
as part of the estate. I^ however, they have 
been entered ^^ short," in the bank passbook, as 
our custom is this presumption of law will be re- 
butted. 

We have thus stated the points that occur to us 
as important to be observed in the various circum- 
stance arising out of the^ relation of Principal and 
Agent. In how many instances they may be neg- 
lected with impunity it is not within our province 
to determine. Our predecessors seem to have ex- 
perimented upon this point, as the law-books will 
show, at a heavy cost to themselves, but with a mani- 
fest advantage to us if we choose to avail ourselves 
of their experience. But neither the past nor the 
present generation, legislative wisdom nor legal 
acumen, have yet been able to guard against those 
numberless cases where ^^ fraud weaves its web in 
secret, or hides its head by flight to distant lands." 
To diminish risks such as these, we must aid in 
enlightening the conscience and purifying the heart 
by the dissemination of principles more stable 
than those of the Common Law — ^principles of 
honor, good fietith, and religious obligation. Hence 
it is that merchants, as merchants, have a direct 
and personal interest in whatever may aid in dimin- 
ishing darkness, diffusing intelligence, and extend- 
ing the sway of virtue. 
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CHAPTER III. 
PARTNERSHIP. 

HOW TO FOBM, GOKBUGT, AND DISSOLVE PABTKBBSHIPS 
LEGALLY. 

A PERSON whose fidelity as agent has attracted 
'the confidenee of those who have witnessed his 
conduct, ordinarily enters upon the second stage of 
his mercantile career, by becoming associated with 
some one needing his labor or skill, or by uniting 
his capital with that of others, for their common 
profit. This association or union is usually a Part- 
nership ; which, though it partakes largely of the 
nature and character of agency, inasmuch as each 
of the partners is a general agent for the others, 
within the scope of the Partnership business, it is 
nevertheless governed by rules and .principles pe- 
culiar to itself. With the assumption of new rights 
and new powers, the law imposes upon a partner 
new and peculiar obligations. 

Partnership has been defined to be a voluntary 
contract of two or more persons^ to place their money ^ 
property J skill or labor, or some or all of them, in law- 
ful businesSj and to divide the profit and bear the loss 
in certain proportiop^. To constitute a Partnership, 
therefore, the contract must be founded in good &ith 
and positive consent of the parties; the purpose 
must be lawful; and there must be a common in* 

(79) 
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terest in the profits. These are its ingredients. 
Hence, if the contract be founded in fraud or im- 
position, either upon one of the parties or upon third 
persons ; or if it be framed for illegal or immoral 
purposes, as for illegal gaming, or illegal insurances 
or wagers, or to support a bouse of ill- fame, it is 
utterly void. And if the contract be for the sole 
and exclusive benefit of one party; fi>r instance, if it 
be agreed that one of the parties shall have all the 
profits, this would be a nullity, and constitute no 
Partnership as between themselves. But in order 
to constitute a Partnership it is not essential that the 
parties shall share the profits and losses in equal 
proportions. It is even competent for them to stipu- 
late that the profits shall be divided, but if there 
be no profits, the loss shall be borne by one or more 
of the partners exclusively, and the other shall be 
exempted therefrom. 

There is a marked distinction between Partner- 
flhip as respects the public, and Partnership as re- 
spects the parties ; and a person may be liable as a 
partner to third persons, although the agreement 
does not create a Partnership between the parties 
themselves. A common instance of this distinction 
is found in the well-known fact, that a person who 
lend$> his name as partner^ though he contribute 
neither money nor time, nor receives any share of the 
profit, or a person who suffers his name to continue 
in the firm after he has ceased to be an actual part- 
ner, is responsible to third personf as a partner. The 
general rule of interpretation adopted in this class of 
cases is, that where it is plainly contrary to the inten- 
tions and objects of the parties to create a Partner- 
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ship, and their whole transactions are clearly sns* 
ceptible of a different interpretation or exclude some 
of the essential ingredients of a Partnership, none 
will be created between themselves, or as respects 
third persons. But in the absence of such clear in- 
terpretation or controling circumstances, the pre- 
sumption of law is, that they are partners as respects 
third persons. Thus, a person may stipulate for a 
share of the profits without rendering himself liable 
as partner, if he can clearly show that it is done in 
the character of an agent, as a mere compensation 
for labor and services ; but where the agreement 
either expressly or by fair implication admits that 
the parties are to share in the losses as well as in 
profits, that circumstance will ordinarily, at the com- 
mon law, be held to make them pinners as to third 
persons, upon the ground that it is inconsistent with 
the assumption that the share of the profits is de- 
signed to be a mere remuneration for services. 
Hence secret or dormant partners, when discovered, 
are equally liable as if their names had appeared in 
the firm ; and even if the parties had agreed that 
there should be no Partnership between them, but 
they were merely to share the profits and losses, or 
the profits only, and one was to bear the losses, 
they would nevertheless be deemed partners, and 
each would be responsible for all the debts and con- 
tracts growing out of the trade or business. The 
decisions on these points, however, are full of sub- 
tle distinctions, and persons who desire to divide 
profits without assuming the relation of partners, 
should never conclude an agreement except by and 
with the advise of an able legal adviser. In fact, the 
6* 
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objection, that fine and subtle distinctions abound, 
is unfortunately true of the whole law of Partner- 
ship ; but we shall endeavor to state those points 
only that are well settled, and such as will satisfy 
the doubts and inquiries of the greatest number 
about to assume this important relation. 

L How TO FOEM A PaBTNBBSHIP. 

Partnerships are divided into two kinds, general 
and «p«<?iaZ or limitedPartnerships, A general partner 
is liable in soltdo, for the whole amount of the Part- 
nership debts, without reference to the proportion 
of his interei^ or the nature of the stipulation be- 
tween him and his associates ; but a special partner 
ia a limited Partnership, established in conformity 
with the statute law of the States in which it is 
fdlowed, is answerable only to Ih^e extent of the 
funds he invests in the Partnership. 

1. The first caution to be observed in the forma- 
tion of a genend Partnenhip %% care in the selection 
of a partner. 

By entering into Partnership, each party reposes 
confidence in the other, and constitutes him his 
general agent as to all the Partnership concerns : 
hence, the act of one, whenever it has the appear- 
anqe, of being on behalf of the firm, is considered as 
the act of the rest. 

One partner can buy and sell Partnership effects, 
make contracts in reference to the business of the 
firm, pay and receive money, draw and indorse, and 
accept bills and notes, and the act of one partner, 
though on his private account, and contrary to a 
private arrangement among themselves, will bind 
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all the pailners if made without knowledge in the 
other party of the arrangement, and in a matter 
which, according to the usual course of dealing, haa 
reference to the business transacted by the firm. 

The representation of any {s^t or a misrepresenta- 
tion of a £kct made in any Partnership transaction by 
one partner, or the commission of any fraud, evetf 
when the other partners have not the slightest con- 
nection with, or knowledge of the fraud, will bind 
the firm. 

In all contracts concerning negotiable paper, the 
act of one partner binds all ; even though he signs 
his individual nam^ provided it appears on the face 
of the pap^ to be on Partnership aoeount, and to be 
intended to have a joint operation- But if a bill 
or note be dmwn by one partner, in his name only, 
and without appearing to be on Partnership account, 
the Partnership is not bound by the signature, even 
though it was made for a Partnership purpose.* 
And if Partnership security be taken from one part- 
ner, without the previous knowledge or consent 
of the othcM, for a debt which the creditor knew 
at the time was tiie private debt of the parti- 
cular partner, it would be a fraudulent transaction, 
and clearly void in respect to the Partnership. So 

* If, however, the bill be drawn by one partner, in his o»|m 
name upon the firm, on Partnership account, the act of drawing 
has been held to amount, in judgment of law, to an acceptance 
of the bill by the drawer, in behalf of the firm, and to bind the 
firm as an accepted bill. (5 Day's Mep. 5X1.) Even if the paper 
was made in a case which was not in its nature a Partnership 
transaction, yet it wiH bind the firm if it was done in the name 
of the firm, and there be evidence that it was done under its ex- 
press or implied sanction. 
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if from the subject-matter of the contract, or the 
course of dealing of the Partnership, the creditor 
was chargeable with constructive knowledge of that 
&ct, the Partnership is not liable. 

If, however, the negotiable paper of a firm be 
given by one partner on his private account, and 
•that paper issued within the general scope of the au- 
thority of the firm, passes into the hands of a bona 
fide holder, who has no notice, either actually or 
constructively, of the consideration of the instru- 
ment ; or if one partner should purchase on his pri- 
vate account, an article in which the firm dealt, or 
which had an immediate connection with the busi- 
ness of the firm, a different rule applies, and one 
which requires the knowledge of its being a private 
and not a Partnership transaction to be brought 
home to the claimant. 

One partner may pledge as well as sell the Part- 
nership effects in a case free from collusion, if done 
in the usualmode of dealing, and ithas relation to the 
trade in which the partners are engaged, and when 
the pawnee had no knowledge that the property was 
Partnership property. And if one partner acts 
fraudulently with strangers in a transaction within 
the scope of the Partnership authority, the firm is 
nevertheless bound by the contract . 

It is a general principle of law that one partaier 
cannot bind a firm by deed, but nevertheless he 
may by deed execute the ordinary release of a debt 
belonging to the copartnership, and thereby bar the 
firm of a right which it possessed jointly. 

2. JExercise due caution in the formation of a Part- 
nership with a man in embarrassed circumstances. 
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How &r and in what manner, the separate credi- 
tors of one of the partners may interfere with the 
a£&irs of the firm, to obtain satisfEiction for his debt, 
is a question by no means well understood by 
the public, and on which the authorities have been 
fluctuating. It was formerly held that the sheriff 
under an execution against one of two copartners^ 
might take the Partnership effects, and sell the 
moiety- of the debtor, treating the property as if 
owned by tenants in common. But the principle 
is now well settled, both at law and in equity, that 
a separate creditor can take and sell only the tn^e^^ 
of the debtor in the Partnership property, being hia 
share upon a division of the surplus, after discharging 
aU demands upon the copartnership. " The Part- 
nership property," says Justice Story, "may be taken 
in execution upon a separate judgment and exe- 
cution against one partner; but the sheriff can 
only seize and eell the interest and right of the 
judgment partner therein, subject to the prior rights 
and liens of the other partners and the joint cre- 
ditors therein. By such seizure the sheriff acquires 
a special property in the goods seized; and the 
judgment creditor himself may, and the sheriff 
also, with the consent of the judgment creditor, 
may file a bill against the other partners for the 
ascertainment of the quantity of that interest, be- 
foare any sale is actually made under the execu« 
tion. The judgment creditor, however, is not 
bound, if he does not choose to wait until such In- 
terest is so ascertained, but he may require the sheriff 
immedinBtely to proceed to a sale, which order the 
sheriff is bound by law to obey. In the event of a 
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sale, the purchaser at the sale is substitated to the 
rights of the execution partner, quoad the property 
sold, and becomes a tenant in common thereof; 
and he may file a bill, or a bill may be filed against 
him by the other partners, to ascertain the quantity 
of interest which he has acquired by the sale." The 
purchaser thus acquires all the rights the insolvent 
partner had in the property, but he is not bound to 
become a partner, nor are the others bound to admit 
him ; therefore the effect of such sale, is to dissolve 
the Partnership. 

Hence Justice Story farther remarks: "It is a 
strange anomaly in jurisprudence, that third persons 
should be entitled to dissolve the solemn bona fide 
contracts of partners, at their own caprice and plea^ 
sure, however ruinous may be the effects to innocent 
partners ; for the Partnership may thus be dissolved 
in ij^e midst of the most successful adventure, 
and thus irreparable losses may ensue there£rom. 
However, this is not a peculiar feature of the com- 
mon law; for it is found equally recognized in the 
Kpman law, at least where all the effects of the part- 
ner are sold to his creditors." 

8. It is always advisable and prudent to have the 
terms of the agreement embodied in written and care- 
fully prepared articles of copartnership. 

This consideration though not absolutely essential 
is important. It is true, that entries in the books 
of a Partnership may be as conclusive of the rights 
of the partners as if prescribed in a regular contract. 
It is also true, that by a course of dealing so long as 
to demonstrate that all the partners have agreed to 
change the terms of an original written agreement. 
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it will be held to have been waived or superceded. 
Bat it is nevertheless a dictate of prudence and 
sound policy to provide at the outset of a union 
against the occurrence of difficulties, and to prescribe 
the course to be pursued in case they arise, lest a 
Court of Equity intervene and take the administra- 
tion of the property out of the hands of all. The 
importance of this was evidenced by the case of 
Holdin's administrators vs. McMakin, where the 
judge remarked: ^^The court must presume that 
the defendant knew the law when the Partnership 
was formed, and if he wished to guard against the 
legal effects of Ihe dissolution of a Partnership at 
will, by the death of his copartner, it was his duty 
to have provided against the consequences which 
flow from such a state of things, by articles of Part- 
nership, while the other partner was in full life. 
He having failed to do so, we must apply the princi- 
ples of the law to each case as we find it." 

4. Stipulate in the articles of eopartnershipj as to the 
time of its commencement and duration. Where no 
time has been fixed for the commencement of a Part- 
nership, the law presumes it took place fix>m the 
date and execution of the instrument. Where no 
definite period is fixed for its duration^ a partner 
may withdraw at a moment's notice, and at his will 
and pleasure dissolve the Partnership. But even if 
a definite period be agreed upon, it is now considered 
that a partner may, by giving notice, dissolve the 
Partnership as to all future capacity of the firm to 
bind him by contract; but in this case, he subjects 
himself to a claim of damages for a breach of the 
covenant It is also held that the death of either 
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party within the period natned diesoIVes the Part- 
nership; but parties may provide against this, by 
stipnlating that in case of deatii tiie representatires 
of the deceased piurtner may carry on the business 
m connection with the survivors for &e benefit of his 
widow and children. Stipulations of this kind aro 
common in Partnerships established for a long term 
of years, where the origin^ outlay in permanent fix- 
tures is great, and numerous questions have arisen 
as to their precise meaning and eSwt One was 
whether it is a matter of election with the widow, 
children, appointee or executcMr or administrator of 
the deceased, to continue l&e Partnership or not ; or 
whether it is absolute and peremptoty upon thenu 
It was held, in the absence of any positive direction, 
that it is optional with Hie party so appointed to 
continue the Partnership or not, as they may think 
proper, but they will be considered as partners un^ 
less they ^ve notice within, a reasonable time to 
tioLe contrary. Another question was, where a provi- 
sion for the continuance of a Partnership aftar the 
death of one of the partners had been inserted, as to 
the extent to which contracts made after the death of 
that partner binds his assets. It was held, in the 
absence of clear and unambiguous language to 
the contrary, that the general assets of the deceased 
are not liable for the debts of the Partnership, con- 
tracted after his death; but the responsibility is 
limited to the extent of the funds already embarked 
in the trade, or any specific amount to be invested 
therein, for that purpose. An executor or adminis- 
trator, or the person carrying on the trade, will how^ 
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ever be personally responsible as parfsier fbr aU 
debts contracted. 

5. In case it has been agreed that one or more of 
the partners shall have ezclusiye management of the 
business, or any particular branch thereof insert this 
provision in tiie articles of copartnership, and a court 
of equity will uphold it, and give it ftill effect. 

6. Wbere the Partnership is composed of numer- 
ous persons, insert a stipulation in the articles that 
the majority shall have the right to direct and regulate the 
eoneems of the Partnership, and in cases of difficulty 
that they shall have the power to wind up or eeU the 
concern. Without an express stipulation of this 
kind, it is doubtful whether the majority have power 
to bind a minority who dissent, and it is certain 
tiMkt the power of a majority to wind up or sell a 
concern will not be presumed, but must be expressly 
given. 

7. Ineert in the copartnership agreement astipulation 
prohibiting the copartners from becoming bound di 
surety or otherwise^ except with the consent of all^ 
under penalty of giving the others the right to dis- 
solve the Partnership. A stipulation of this kind 
is exceedingly useful; not that such contracts of 
suretyship, it has been remarked, bind the firm, for 
ordinarily they do not, and being private stipulations 
between the parties, they do not affect the public; 
but this prohibition acts as a salutary restraint upon 
the copartners, especially the yoiinger members of 
houses, saving them from the indulgence of a heed- 
less kindness, and relieving them from solicitations 
for fkvors which it is often difficult to resist, and 
generally wrong to grant 

7 
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8. Specify in the articles of copartnership^ what 
disposition is to be made of the joint property in the 
event of a dissolution. This is, perhaps, the most impor- 
tant of all the stipulations.' It is manifestly one of 
tiie first dictates of prudence to provide, at the com- 
mencement of the union, when there is mutual con- 
fidence and good feeling between the parties, and 
when the uncertainty as to which party shall fiiU 
under the adverse operation of any stipulations 
insures the adoption of such as are mutually and re- 
ciprocally just, for the disposition of the property in 
the event of dissolution; where this provision is 
neglected, and the copartnership terminates by the 
expiration of the term agreed upon, the property 
may be placed in such a position of embiurassment 
that nothing but the interposition of a Court of 
Equity can save it from destruction.* 

* An eminent lawyer, has graphically described the usual con- 
sequences resulting from a dissolution by the dissension of the 
partners. 

" The dissolution generally finds the debts unpaid ; the pro- 
perty with its ownership balanced among dissenting parties, so as 
to be rendered incapable of application to if s purposes ; the debts 
liable to be seized by each partner, as he can persuade the debt- 
ors to pay him ; the creditors left to suits exhausting the funds 
with expenses; while the copartners are striving for their own 
interest, or the gratification of angry passions. If none of the 
copartners resort to a Court of Equity, the creditors recover 
their judgments at law for debts, and pursue the copartners in- 
dividually, exhausting first the man of most property, or whose 
effects are most accessible ; it therefore becomes at once his in- 
terest to have the property put into a train of proper admiiiistra- 
l^n, and he applies, in a suit in chancery, for a settlement of the 
Partnership accounts, for the appointment of a receiver to whom 
the Partnership property and debts shall be delivered, and for an 
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9. Informing a limited Partner$htpj a special parU 
ner should exercise great care in complying literally 

iDJunction against the partners respectively, from receiving or 
interfering with any of the effects until distributed by order of 
the conrt. This course secures the property from the ^^anton 
waste of the copartners, but subjects it to heavy expenses and to 
those losses which invariably attend the closing of estates by others 
than those immediately interested in them as owners. This course 
also involves some delay, and it is therefore in many cases resorted 
to or threatened as a menace by those who would be ashamed, and 
restrained by public opinion, from producing the same injuries 
in a more direct manner. But it is to be remembered by all such, 
that the Court of Equity, while it acts according to principles 
well settled, yet acts in modes ever varying according to 
circumstances. If a case of oppression or great injury to the 
property occurs, it will, under suitable precautions of security, 
appoint some one of the copartners receiver ; may i^ow ad- 
vances to be made out of the collections by the receiver, in case 
suitable securities are offered, and the apparent safety of the 
creditors' interests allow it ; and generally it will so adapt its re- 
medy, as to create the least possible injury to the contending 
parties, acting on the reverse of the warlike principle. The man 
resorting to it, in preference to an amicable settlement on terms 
of mutual concession, may therefore sometimes find that although 
he has inflicted on his former associate some wounds, his blows 
have chiefly recoiled upon himself. The court will cause the pro- 
perty to be sold for the payment of the debts, unless a specific 
division can be agreed on, and funds supplied from other sources 
than a sale for the payment of the debts ; cases of specific division 
by legal proceedings are not to be found. No right exists in 
any party to take the property on appraisal. The court will also 
cause the copartnership accounts to be settled under its own 
direction, and by its own ofi&oers, according to the copartner- 
ship books, and other suitable evidence. The final termination 
of the affair thus becomes somewhat protracted, and exceedingly 
troublesome and expensive; still it is a better resort than submis- 
sion to threats of its inconvenience. A threat of the kind once 
submitted to, invites to every other possible unjust pretension. 
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and aceurately with ihe Statute Law respecting limited 
Partnerships of the State in which it is formed. Lim- 
ited Partnerships are the creatures of Statute Law, 
and the provisions of the statutes allowing them 
must be strictly complied with, or the Partnership 
will be a general and not a limited Partnership. 
The statutes of the States allowing limited Partner- 
ships, differ in some important particulars ; but the 
following are the general provisions. There must 
be one or more persons who are general partners, 
and one or more who furnish certain ftmds to the 
common stock, but whose liability shall extend no 
further than the fund furnished, and who are called 
special partners. The names of the special partners 
are not to be used in the firm, which shall contain 
the names of the general partners only, without the 
addition of the word coi!npany, or any other general 
term; nor are they to transact any business on ac- 
count of the Partnership, or be employed for that 
purpose as agents, attorneys, or otherwise ; but they 

and of all courses is, considering its consequences, generally the 
the most expensive. 

" But it is not very often that parties are so forgetful of their in- 
terests, in the vehemency of their desires to do injury to each other, 
as to stand out to those disastrous measures, and most frequently 
an amicable dissolution is agreed to ; the parties divide the pro- 
perty by arrangements among themselves, assume their propor- 
tions of the debts, give securities to each other for the payment 
of the debts assumed, and so terminate their joint connection! Of 
course the modes of such settlement are very various ; but it 
it seldom happens that a disposition to mutual concession, with- 
out which opposing interests never can be reconciled, and the 
aid and advice of judicious friends, cannot bring a dissolved 
Partnership to a better termination than a lawsuit will yield." 
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may, nevertheless, advise as to the management of 
the Partnership concern. Before such a Partnership 
can act, a registry thereof must be made in the 
clerk's office of the county, with an accompanying 
certificate, signed by the parties, and duly acknow- 
ledged, and containing the title of the firm, the 
general nature of the business, the names of the 
partners, the amount of capital ftirnished by the 
special partners, and the period of the Partnership. 
The capital advanced by the special partners must 
be in cash, and an affidavit filed stating the fact 
Publication must likewise be made, for at least six 
weeks, of the terms of the Partnership, and due 
publication, for four weeks, of the dissolution of the 
Partnership, by the act of the parties prior to the 
time specified in the certificate. 

1^0 such Partnership can make assignments or 
transfers, or create any lien, with the intent to give 
preference to creditors. The special partners may 
receive an annual interest on the capital invested, 
provided thete be no deduction of the original ca- 
pital ; they cannot be permitted to claim as creditors 
in case of the insolvency of the Partnership. 

II. How. TO Conduct a Partnbeship. 

After the formation of a Partnership, the duties 
of partners in their relations to each other and to the 
public, may be summed up in two general rules of 
conduct, which are the cardinal principles of the 
contract, viz. : — the observance of good faith in all 
their dealings^ and the exercise of a reasonable skill 
and diligence in matters pertaining to the copartner- 
ship. The law ordinarily does not justify one in 
7* 
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placing that confidence in another which overlooks 
things that might naturally excite inquiry and suspi- 
cion, but in the relation of Partnershipit justifies en- 
tire confidence, and a Court of Equity will interfere 
to restrain a partner from violating good fititb, or 
will compel him to bear all the losses, or account to 
the firm for all the profits made thereby. 

The obligations implied in the observance of good 
faith are too numerous to particularise; but one is, 
^rtet conformity to all the %tip%dation% contained in the 
Partnership articles. Hence a stipulation that each 
partner shall withdraw only so much of the funds 
of the firm -as may be necessary for "private ex- 
penses," must be carried out in its true meaning; 
and, as Chancellor Kent observed in one case, ^^ to 
consider plate, musical instruments, carriages, and 
horses, and the whole furniture of a house as coming 
within the permission granted to the parties to with- 
draw the funds of the house only when necessary 
for private purposes, is, in my judgment, an imrea- 
sonable and extravagant pretension." ^^ The least 
that I can do in this case, is to make them pay 
interest on all moneys withdrawn beyond the pri- 
vate necessity expressed in the contract." 

Another obligation implied in the injunction to 
observe good faith is, that a partner shall not be at 
liberty to deal on his private account in any matter, or 
conduct a business which is obviously at variance 
with the interest of the Partnershq), and ordinarily a 
Court of Equity will restrain him from so doing, or 
compel him to account for all the profits made 
thereby. The law takes into consideration the 
temptation to which he is exposed^ to exercise a 
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sharper sagacity in the sales and purchases for his 
private account than for that of the Partnership. 
But, in the absence of an express agreement, a 
Court of Equity will not interfere to restrain a 
partner from engaging in another business not ma- 
nifestly in conflict with, or incompatible with the 
interests of the Partnership. 

Good faith also requires each partner to ke^ pre- 
cise accounts of all his transactions for the firm, and 
always have them open for the inspection of his 
partners, and ready for explanation. 

In addition to the observance of good fitith, the 
relation of Partnership demands from a partner the 
exercise of reasonable skilly and diUgeneCj and sound 
judgment and discretion in the management of the ParU 
nership business. It also implies that each partner shall 
give and exert such skill and discretion without com- 
pafisation, commission, or reward : hence, where any 
allowance is intended to be made for extra services 
or labor, by either partner, it should be inserted in 
the Partnership articles. Whether interest can be 
charged by a partner on advances made to the firm 
before a general settlement or dissolution, is a ques- 
tion not conclusively settled. 

Lastly — Partners should always use the proper style 
of the firm in signing contracts for the Partnership. " It 
will be a clear breach of duty and engagement," says 
Story, "to use another firm name as that of the firm ; 
as for example, if the firm name be Doe & Roe, to use 
the nwne of Doe & Company, or Doe & Roe & Com- 
pany. It will be equally a breach for one partner to^ 
sign his own name, adding ^for self and partners;' for 
by those words it can no more be known who are his 
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partners, whom he means to bind, than by any other 
general words." 

in. How TO Dissolve a Pabtitership. 

Partnerships may be dissolved from various causes 
and in various modes; but they are usually dis- » 
solved, either by the act or agreement of the part- 
ners, or some of them, or by a decree of a Court of 
Equity, or by the mere operation of law, 

1. Where no certain time is fixed for the dura- 
tion of a Partnership, it is deemed a Partnership at 
will, and is dissoluble at the will of any one or more 
of the partners. And even where a certain period 
of duration has been fixed, it is now considered by 
the weight of authorities, though the question can 
scarcely be called definitively settled, that a partner 
by giving notice may dissolve the Partnership. In 
this case, however, as has been before observed, he 
subjects himself to a claim of damages for a breach 
of the covenant Where a Partnership is carried 
on after the expiration of the original term pre- 
scribed for its duration, without any new agreement, ^ 
it seems to be regarded in law as a Partnership dis- 
soluble at the will of any of the partners ; but in 
all other respects, as to rights, duties, liabilities, pro- 
portions of profit or loss, existing in accordance 
with the original contract. 

2. Courts of Equity have extensive jurisdiction in 
matters of Partnership, and they have power, on 
proper application, to decree a dissolution whenever 
circumstances seem to warrant or justice demand 
a dissolution. This power will be exercised in all 
cases of gross misconduct, or abuse of authority, or 
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gross want of good faith or diligence, such as do 
and must continue to work serious and permanent 
injury to the prosperity of the firm ; but Courts of 
Equity will not interfere in cases of mere defects of 
temper, casual disputes, differences of, opinion, and 
other minor grievances, however inconvenient and 
annoying. " When partners differ," says Lord El- 
don, " as they sometimes do when they enter into 
another kind of partnership, they should recollect 
that they entered into it for better and worse, and 
this court has no jurisdiction to make a separation 
'between them, because one is more sullen or less 
good-tempered than the other." A Partnership may 
also be dissolved by a Court of Equity whenever the 
object for which the Partnership was formed becomes 
impracticable ; or where one of the partners be- 
comes unable or inci^able of performing his obli- 
gations and duties — ^as where the one, who was to 
contribute the capital, becomes by misfortune un- 
able to famish it; or where the one who was to con- 
tribute the skill and services necessary to conduct 
the business, becomes paralytic or hopelessly infirm 
-or insanei. But to justify the court in the exercise 
of this remedy — ^the inability, or infirmity, or insanity 
must amount to a permanent and confirmed, not 
merely temporary, disqualification to perform the 
duties of the Partnership. 

8. A Partnership is dissolved by mere operation 
of law whenever one or qiore of the partners makes 
a voluntary and iona fide assignment of all his inter- 
est in the Partnership property; or by the bank- 
ruptcy or deatii of one or more of the partners ; or 
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by a war between the countries of which the partners 
are subjects, 

A voluntary and bona fide assignment of a partner's 
interest within the period fixed by the Partnership 
articles, has been held to work a dissolution ipso 
factOf since the purchaser cannot be compelled to 
become a partner, nor are the others bound to ad- 
mit him. A bankruptcy or insolvency of one or 
more of the partners produces this effect imme- 
diately upon the declaration of bankruptcy under 
the commission, by relation back to the time when 
the act of bankruptcy was committed ; so that from 
that period the bankrupt is deemed divested of all 
his property, which is tiienceforth vested in his as- 
signees. This, however, must be understood as re- 
ferring to a technical bankruptcy under the insolv- 
ent law, and 'not a mere inability to pay just debts, 
which does not itself work a dissolution, but gives 
the other partners the right to declare a dissolution. 
The death of a partner, unless it is otherwise ex- 
pressly stipulated by the partners, puts an end to the 
Partnership from the time of its occurrence, whether 
known or unknown to the other parties, and whether 
third persons have or have not notice thereof. 

A declaration of war is construed to render the re- 
spective subjects of each country positive enemies 
of each other. They cannot lawftiUy carry on any 
commercial or other intercourse, nor make any valid 
contracts with each other. They can institute no 
suits in the courts of each country, and their pro- 
perty, in the absence of treaty regulations to the 
contrary, is mutually liable to capture and confisca- 
tion by the subjects of either country. " Now it is 



Digitized 



by Google 



HOW TO DIS80LVB A PABTNEBSHIP. 99 

obvious from these considerations," says Justice 
Story; "that the whole objects and ends of the Part- 
nership, the application of the joint fiinds, skill, 
labor, and enterprise of all the partners in the com- 
mon business thereof, can no longer be attained. 
The conclusion therefore would seem to be abso- 
lutely irresistible, that this mutual supervening in- 
capacity must, upon the very principles applied to 
all analogous cases, amount to a positive dissolu- 
tion of the partnership." 

The marriage of a female partner will also operate 
as a dissolution of Partnership at common law; for 
all her personal property and effects being trans- 
ferred to her husband, she cannot by her own act 
introduce the agency of a new partner into the 
firm. 

4. On dissolution of a Partnership ly consent of the 
partieSj have the agreement of dissolution indorsed in 
writing on the articles of copartnership ; and where one 
partner takes an assignment of a debt due the firm^ it 
should he in writing^ and immediate and express notice 
given the debtor. 

The advantage of having agreements evidenced 
by writing must be obvious to every one, and the 
importance of giving notice to the debtor in case of 
the assignment of book accounts is equally manifest ; 
for until such notice be given, the debtor will be 
justified in paying the otherpartners, whoare always 
presumed to have the right to receive money and 
give acquittances ; and in the event of bankruptcy, the 
debt vnll follow the disposition of the joint estate. 
A like rule should be adopted by those who have 
assumed to receive and pay all debts due, to or from 
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the concern. Nolice in a newspaper of this £Ekct will 
not be sufficient to alter tiae order and disposition 
of the debts owing to the firm, inasmuch as the law 
requires expre$s notice to the debtors. 

5. When a Partnership has been dissolved by the 
withdrawal or retirement of one of the partners^ dtie 
notice shoiUd be given cf the dissolution in one of the 
fisual advertising gazettes of the place where the busi- 
ness trot carriedoTty and actual and express m^e to all 
who previously had dealings with the firm. Without 
this the partners may stUl act in the name of the 
firm, and create liabilities on its members in fevor 
of others, unless it can be proved that they had 
notice of the dissolution. A notice, however, is not 
necessary in cases of dissolution by the bankruptcy 
or deatia of a partner ; nor where a dormant partner 
retires from a firm, except to those who knew the 
fitct of his being a dormant partner. 

6. Avoid improper delay in the settlement of the 
affairs of a firm which has been dissolved^ or a Oourt 
of Equity may intervene^ and appoint a receiver to con- 
duct it* 

In cases of dissolution by the death of a partner, 
the surviving partner, or partners, have the right to 
settie the af^irs of the firm, but what will amount 
to an improper delay in doing so will probably de- 
pend upon circumstances. In the case of Iloldin's 
administrators vs. McMakin, where the surviving 
partner had not taken any steps to dispose of the 
property within a year, the court held "that there had 
been that improper delay which would justify the 
plaintiffs in demanding the aid of a Court of Equity." 

7. A partner having theright to wind up the affitirs 
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of a finn, liai neceeau^ tiie right to eollect debti 
due it, adjust imsettied accouttts, and disebarge lia* 
bititiea^ but he has no rigbt to contract new debts, 
buy or sell goods on aoeoaat of tiie firm in the 
eonrse of tfaoe foamer trade, ezcq^t for the purpose 
of settlement, under penally of being accountable 
for idl profits mad» thereby, while all losses must be 
borne by hims^ One partner may sign the name 
of the firm to a lec^pt gxven to a debtor of the 
firm, but all mnrt UBiteto render tiie ind<»*8ation of 
a note, oar the aceeptanee of a bill ralid, unless one' 
has be^i especially empowered to act for than. 

8. With regard to ik» mode of iettiinff FttrtfUttrMp 
mffetirB^ tibe course vapies with circumstances. If the 
part3i^» have qpodfied a particular mode in their 
articlea of copartnership, tibat will be held to funiisli 
the tme rule c£ adjustment in winding up tibe Fart>« 
nenhip affairs. ixL the absent of express slipula« 
tions, oHlidabandoaxfteiit thereof the course ad<^)ted 
by Cami^ ^ ^Ejuitjf is, &r8t, to order a sale <^ all 
tiie nsal and paieonal propeity, including rtock, 
leases and goodwill, as the best means of asc^i^ain- 
ing tlie TcaJfue, and fiom the proceeds ^reof to dis- 
charge &e debts of the ooncem, M^ ijiedebt$ 
hare been diacbsarg^ im account will betaken be^ 
tween tbe pertn^e, fob^ no fiuither back than the 
hat 9tai€d mocovad^ unless a gross and palpable enror 
oar fraud can be shown. Sa^ paitner is to be 
credited witih whatever be has adraneod to the Part* 
nership, and dbarged with all ik^ d^)td and claims 
which he owes, or is accountable for to the Partn^* 
diip; witii all int^^est accruing upon the siyai^ 
^M>ts and dakna; and i>ri& all profits i^cb ke bM 
8 
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made ont the Partnership efibets, dttring the Bait- 
nership or since the dissolation, either rightfolly 
or by a misapplication thereof. In the final division, 
the partners share equally, if the contract or books 
or usage of the firm do not show a different arrange- 
ment. « 

With regard to the dUtribvitum of the a$$€t9<jf hank* 
ruft or ih$olvent parinen among the joint creditors 
of the firm, imd the separate creditors of one or 
more of the partners, the rule is, that the joint 
creditors have the primary claim upon the joint 
fund, and the separate creditors on the s^arate 
estate. " So far as the Partnership property has 
been acquired by means of Partnership debts," says 
Chancellor Kent in his Commentaries, "those debts 
have, in equity, a*^riority of claim to be discharged ; 
aud the separate creditors are only entitled in equi^ 
to seek payment from the surplus of the joint ftind 
after satisfaction of the joint debts. The eqtkity of 
the rule, on the other hand, equally requires that 
the joint creditors should only look to the surplus 
of the separate estates of the partners after payment 
of the separate debts. It was a principle of the 
Boman law, and it has been acknowledged in tiie 
equity jurisprudence of Spain, England, and the 
United States, that Partnership debts must be paid 
out of the Partnership estate, and private and sepa^ 
rate debts out of the private and separate estate of 
the individual partner. If the Partnership creditors 
cannot obtain payment out of the Partnerdrip estate, 
they cannot in equity resort to the private and sepa- 
rate estate, until private and separate creditors are 
satisfied. fTor hare the creditoiB of the individual 
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partners any dsam upon the Fwrtnership property, 
until all the Partnership creditors are satisfied. 
The basis of the general role is, that the funds are 
to be liable on which the credit was given. In con- 
tracts with a Partnership the credit is st^posed to 
be given to the firm; but those who deal with an 
individual member rely upon Ms sufficiency. Part- 
iiership effects cannot be taken by attaclmient, or 
sold on execution to satisfy a creditor of one of 
the partners (mlj^ except it be to the extent of the 
interest of such separate partner in the effects, afi^ 
settlement of all accounts. The sale is made sub- 
ject to the Pmrtnership debts, and is in effect 
only a sale of the undefined surplus interest of the 
partner defendant after the Partoership debts are 
I>aid. In pursuance of this principle it is held, that 
the creditor of an ostensible partner, and who gave 
him credit as a single individual, is not to be post- 
poned in his attachment upon the stock in trade to 
another creditor who may subsequently attach the 
same stock for a debt created equally upon the* same 
credit, though he should have discovered a con- 
cealed partner, and set up his claim as a Partnership 
creditor. This claim of the joint creditors is no 
such a lien upon the Partnership property, but that 
a bona fide alienation to a purchaser for valuable 
consideration, by the partners, or either of them, 
before judgment and execution, will be held valid. 
Upon a dissolution of a Partnership, each partner 
has a lien upon the Partnership effects as well for 
his indemnity as for his proportion of the surplus. 
But creditors have no lien upon the Partnership 
effects fi>r their debts. Their equity is the equity 
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of the partners operating to the pigntne^t of the 
Partn^«hip debts. These are the just and obvious 
principles of equity, on mhieh we need not enlatge ; 
and they have b^em teeognked and settled by a 
series of English and Atnerioafi deoLnofiSb^ 

It has also been settled that Oereoati be fio set-off 
of joint dd>t8 against separate de^b^ tmless there be 
some special agreement between ^e piyrties to this 
effect, or someeqnitable dnniinstances <^^ting it in 
the partioalar ease } and that a solir^ft pwrtner can- 
not ^Y>ve his own separate debt agunst the sepa- 
?ate estate of a bankrupt paartner, so as to come in 
competition l^^th the joint cred^iB of Ae Partn^v 
ship ; for he is Mmself liable to all ih& joint ^^ediloi^Sb 
A&er tlie demands of creditors have been finally Uqni- 
datedi the partners may be creditors of each other; 
but not before, La^ly, where the bankkupt, al Ae 
time of his bankruptcyi has in his poissession, of at 
his disposition, with the consent cf the true owner^ 
any goods or chattels, of which he k tiie reputed 
owner, they will pass to his assignees in opposition 
to the claims of the real owners^ But if they are 
withdrawn, in good &ith, at any time, however shorty 
before the bankruptcy, the property cannot be re- 
claimed by the assignees. 

6, When one partner assigns his share or interest 
in the Partnership property to the others, obterve that 
the word release is tised. Partners are joint tenants, 
and it is said that the word ^^ release" can alcme pass 
the whole interest. 

Finally, when a change has been made in a firm 
by the retirement of a former partner or the admis- 
laon of a new one^ take new seewrities m uU eases of 
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guarcmty and 9urety9hip. It has been decided that 
a guarantor is not liable on a guaranty for advances 
to be made or credits to be given, from time to time, 
after a change of the original partners ; and that a 
surety is not liable on a bond given by a principal and 
surety to a finn for advances made by the firm to the 
principal a£ber the withdrawal or death of one of the 
partners. The ground of this decision is, that it is pre- 
sumed the surety had regard to the character of the 
persons composing the firm, and it may have been 
HbAt the partner, dying or going out, was the one on 
whose prudence and integrity he relied not to make 
imi»rudent advances. Upon the same general i^in- 
eiple, bonds given by sureties to partners for the 
fidelity and good conduct of clerks, agents, or other 
officers, will not apply as a security after any change 
of the members of the Partnership. 
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CHAPTER IV. 
LANDLORD A3SD TENANT. 

Aftbe the terms of apartneiisfaip haTS been agreed 
upon, tke next subject which comaEi in orde^ £oar 
eonsideration is generally the seLeetion o£ a. store off 
buildings in which to eondact Urn. proposed buc^ 
Bess, at) d of a house ia which to. reside. The ®on«f 
siderations which lie at the basis of a soiusLd jo^ 
xnent in this selection, do not Q&me, wiihui thesec^ 
of our present plan^ bat we may clbB&sve that as 
young merchants rarely have more capital than their 
basinet may require, it must be, as a general rule, 
more prudent for them to hire than to buy their 
stores and dwellings. The hiring of real property 
creates the relation of Landlord and Tenant, and 
the contract between them is known as a leasee 
whereby the Tenant becomes entitled to the posses- 
sion and use of the premises, and the Landlord to a 
rent or income by way of compensation. The law 
prescribes no unvarying form in which leases shall be 
made, and they may be in writing under seal, or in 
writing not under seal, or they may be made ver- 
bally without writing ; but in most of the States of 
this Union, the principles of the English Statute of 
Frauds have been re-enacted, especially the clause 
which declares that all leases not put in writing and 
(106) 
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fiigned by Hke pmrtj^ sliall haire tibe ^eet of leases 
or estates at will only, eoEcept leasee not exeeeding 
the term of tiiree years* It is nevertheiees advisa- 
ble in all case* to have leases in writing, and to use 
the wovda << demi$ej grtmt mdfarm H" which have 
a tedmieal nitemng and are w^ imdesstood. 

Though the freti and undistoi^bed possession of the 
j^emises be the object most important to Tenants, 
and the prompt payment of the rent the one thing 
pdneipally esteemed by Laa^rdi, it is nevertheless 
nraal and ptudent to vati&tt in leases other stipula- 
tione^ to some of which We will advert We will 
xtsgard the law as to these stipnktions, first with the 
eyes of a Landlord ; and secondly, with those of a 
Tenaot 

I. Fob Landlords. 

1, Specif]/ in the lecue the period when the tenaneg 
MhaUcommencey: it% duration, and the dojfM when the rent 
.%haU become due and where poffoikk 

Difficulties frequently arise as to the period of the 
eommmcement of a tenancy, particularly tenancies 
from year to year, where a notice to quit must be 
given within a- prescribed time in order to entitle the 
Landlord to possession. As to the duration of a 
tenancy, if no certain time be expressed in the lease, 
the law will construe it to be a tenancy from year 
to year. And if no time be stated for the payment 
of the rent in a lease for a year, it has been decided 
that, as the contract is entire, the rent is not doe 
till the end of tbe year.* 

* By the New Tofh Be9%9ed SUOmU^, if laaid» or tmoieaieAtil be 
occnpied, in the city of New Y<»ky unihottt any specified term of 
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Wh^re it is intended ihi^ the rwt shall be pay- 
able m iulvanee the intention must be specified clearly, 
ftHT where " a hou£» was let at a y«u:ly rent, pay- 
ment to commence on a particular day, and to be 
pidd tiiree montb^ in advance, such advance to be 
. paid on taking poeilession, it was h^ that this ad- 
vance was to be confined to the first quarter only ; 
fi>r if it had been the intention of the pieties to 
make it payable in advance, it ought to have been 
said ^ always payable m oAmnee.' " (2 Starkie, 61.) 

2. Specify clearly ^ in a leaBt far yeart^ the c<md&ion$ 
upon a breach of which the lease may be avcddedy and the 
means by which the Tenant shall bs divested of his in^ 
terest in the premises granted. 

It is a grantor's right and privilege in all (^lam to 
annex what conditions he pleases to his grant, pro- 
vided they be not illegal nor repugnant to the grant 
itself. In a lease for years, which means a lease for 
at least two years, it is usual for the lessor to provide 
that in case the lessee fails to pay the rent when 
due, or commits waste, or alienates the estate with- 
out consent of the lessor, the lease shall be void, and 
the lessor may re-enter and repossess himself of the 
premises. But as the fi)rms which the law requires 
to be observed in order to make a re-entry effectual 
are strict, it is politic to provide and agree ftirther 
that they shall be waived and dispensed with.* 

duration, the occupation is deemed valid nntil the first day of 
May next after the possession under the agreement commenced, 
and the rent is deemed payable at the usual quarter days, if there 
be no special agreement to the contrary. 

♦ In makii^ a re-entry for nonrpaymerU of rent the law re- 
quires, — ^1. " There must be a demtmd of the rent 2. The de- 
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fi. ^no aet iMeh skaU ditiurb or deprive ike Ten- 
amt of the beneficial enjoyment ef tJie premieee ha$ed» 

A Landlord who eat«is wrongfolfy iuU> demised 
pMiniseay and e:qMla or ewiete tbe lessee fix>m anjf 
part thereby cannot leeov^ by law any pottion of 
&er^^tiUih«TeB«Mi8r««toi«dtotbewli<:de pos- 
sessioai;} for it ia said tbe kmor alight not to be abie 
so to a|)portion his own wroog as to oblige the Tet^ 
ant to pay any thing for the residue. When tbe entry 
iff lawful^ partieulariy when aittthorized by the Ten- 

mand must be ma.de for the sum actually due, for a demand of 
more or less tHH avoid the entry. If a part of the rent be paid, a 
m^ntrf maiy be made for tbe part mipaid. 3. It mut be made 
Oft the dajf whea tiie lent is due and ftkjMB by tibe lease to save 
the forfutore. 4 It must be made a short time btfore sunset, 
that the money may be counted and a receipt given while there is 
light enough reasonably to do so. 5. It must be made upon the 
land, and at the most notorious place of it, unless a plac6 is ftp- 
pointed where the rent is payable, in which ease a demand must 
be made at such place, for the ptomnptlKm is that the Tenant is 
tbwe to pay it. S. A deiBand arast be made in fact althomgh 
there be no person at the place of demand ready to pay it, 
7. When these prerequisites have been observed by the lessor 
or reversioner, and the Tenant neglects or refuses to pay the rent 
bi arrear, if no sufficient Stress can be found on tbe premise^ 
tiie lessor or levorsioDer ttust re-enter. This is done by gong 
openly i^^n the premises b^ove the witnesses he may have pre* 
pared for the purpose, and deelaring that for want of sufficient 
distress, and because of the non-payment of iiie rent demanded, 
mentioning the amount, he re-enieh( and teposdedses himself of 
the premises. 

<" A <tfiufer o/ilbd f^nl OS tiiS last day ettbsf oa o^odr the ptoSiises 
will save the foi^i^ture ; «id even When it has been ladiiired, the 
lessor may dther by hir express agreement^ or by his acts, waive 
the forfeiture ; as for example when the lessor receives rent from 
the lessee which has accrued since ike forfeiture took place.'' 
^Bowoiei^i hwtUnOei, i. 1794. 
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ant himself, the rule is otherwise, and the reat e^U 
b^ apportioned. (1 Yeates, 176.) 

Any otiber act of miscoiMiact by the Landlord, 
which justifies the Tenant to leave the premises, 
will deprive the lessor of the rent after sach act. 

4. When dewrovs ta terminate a tentmey from year 
to year^ be careful to give the Tenant a proper notice^ 
within the time pre$cribed Ay your Statute Lav9^ to quit 
the premises. 

Ail general tenancies are tenancies fix^m year to 
year. Whese no certain term is agreed on, or if 
the Tenant hold over by consent given either ex- 
pressly or constructively, after the determination 
of a lease for years, it is held to be a tenancy from 
year to year, and each party is bound to give reason- 
able notice of an intention to terminate it. In Eng- 
land the rule is to give a six months' notice, and such 
is the rule, we understand, in New Tork, Vermont, 
Kentucky, and Tennessee ; but in Pennsylvania and 
some of the other States, a notice of three months 
is sufficient. Chancellor Kent remarks, that "jus- 
tice and good sense require that the time of notice 
should vary with the nature of the contract and the 
character of the estate. Though the Tenant of a 
house is equally under the protection of notice as 
the tenant of a farm ; yet if lodgings be hired, for 
instance, by the month, the time of notice must be 
proportionably reduced." 

A Landlord's notide, to be certainly valid in law, 
should be in the form of a written requesty signed by 
him or his agent, properly appointed, and directed 
to the Tenant, to quit the premises, describing 
them with particularity, and deliver the same to the 
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Landlord, on a day certain therein mentioned ; and 
when there is any doubt as to the time wlien the 
lease i& to expire, it is proper to add ^^ or at the ex- 
piration of tie current year of your tenancy." The 
notice should be dated and delivered, in the presence 
of witnesses, to tiie Tenant personally, or if he can- 
not be found, to a member of his fsunily at his place 
of abode, or on the premises to the Tenant in pos- 
session, A duplicate of the original notice should 
be reserved by liie Landlord ; and in order to iden- 
tify the notice in case of a dispute, the witness or 
witnesses ought to indorse on such duplicate the 
time and the manner in which it was served, and 
sign their names. 

The words of a notice must be clear and decisive, 
without any ambiguity, or giving an alternative to 
the Tenant, as "you are required to move or pay 
ten per cent, more rent;" for if- it be really ambigu- 
ous or optional, it will be invalid. Where two or 
more persons are jointly interested in the premises, 
they all must join in the notice ; and where two or 
more persons occupy the premises jointly, the no- 
tice should be addressed to all. Where the premises 
have been underlet or assigned, the notice should be 
given to the Tenant of the party giving the notice, 
and if the lessor has recognized the Sub-Tenant as 
his Tenant, a notice should be given to both. 

Where the lease is for one or more years, or any 
fixed definite period, to expire at a certain time, a 
notice to quit before expiration of the term is unne- 
cessary ; but in Pennsylvania, it is provided that if 
the Tenant holds over, the Landlord may give him 
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wMc^f and Itoee mMrfba aAer sncli notice bo Buy 

In order to eB&roe jmymeoi of ra&t ihd Cov^^ 
Law of !&ig}and gives to a liaiMQmt, in addatibn to 
Im rigbt of aetLoQ for ddbt, a wammBxy pmeeaa in 
the riffkt ofiutrem. ThmmBBxiBj tibat when rent it 
doe luid unpeid he may bw^ without legai procews, 
the goods fi>und upon liie prenusee^ and hold them 
as a pledge for the payment of his demands, and 
afi^ observing certain prescribed forms, sell them. 
As a general rule he need not in<pnre whetb^ the 
goods found on thapren^ses belong to the Tenant or 
to other persons ; hvA if liiey have been j^aoed there 
by the proprietor from necemtyy ae the goodis ef a 
boarder, or for tommereial purpaseMy as goods on a 
wharf or in a war^bouse, Hi^y are not liftMe to db^ 
treas^ 

The CoQUBon I^fiwi^t of distress premk ia 
severe} of the Btates k4 Urn CTnion, but it9 elSica^y aa 
a speedy reo^edy has bs^^ aiateriaUy u)^atre4 by 
tine num^MTOue le^slati^e eaeietBo^nts pvoteotifig ^er- 
tm goods, on goodjs to# ei^fjta^a apftoun;^ fiom dis- 
tress c^ ezeoutiau;.^ 

* In eome 0/ tke^ta^ pf this TJoico the esseiitial parts of 
the Statute And Common Lav of England have b^n adopted in 
relation to distresses; this is tiie case in Fennsylyania, New 
York, New Jers^, Delaware, Indiana, lUimns, Maryland^ Yk- 
gink. Iq K^tnckf , Florida, Texas, and QeargiA, And peiibaps 
some o^E8t«tes> ther^t of cMiitreM ei3sM,b«t it is {^aood finder 
' some wise restrictions. The Landlord mnat mako application to 
A jndge or other officer de8ignate4 by the law, make oath that 
tiie rent is due, and obtain a warrant from him, by virtue of 
whic^ a stress is made by a sheriff or consteMe. In MaSM^ 
ehnsetts, Alabama, Mississ^pi North Carolina, Ohio, the righl 
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In lome States, where the right to distrain exists, 
a Landlord has a preference over other cre4itor8 as 
respects the goods on the demised premises, and by 
handing the assignee of an insolvent debtor, a no- 
tice of the amount of rent due, the goods cannot be 
removed until the rent is paid. 

n. For Tenants. 

1. In negotiating with the owners of real pro- 
perty, it sometimes happens, that the parties pro- 
posing to use the premises obtain promises and 
concessions which maybe very valuable to them; 
but which they neglect to have inserted as stipula- 
tions or covenants in the written contract. A written 
lease is the best evidence of the agreement between 
a Landlord and Tenant, and therefore it is highly 
important for Tenants, first, to observe that all those 
stipulations which have been verindly agreed upon^ and 
which they deem favorable to themselveSy are inserted 
in the lease. Thus, if the Landlord has agreed to 
renew the lease on the expiration of your present 
term, have a covenant of renewal inserted in the 
lease, and note that it is ncrt expressed in terms too 
indefinite to be enforced "as to renew on such 
terms as may be agreed upon," which has been held 
void for uncertainty. Where the Landlord has 
agreed to put the premises "in repair," or "in 
good habitable order," have a provision inserted to 

of distress does not seem to prevaO. Aiiid in North Carolina it 
has been j^idicially declared to be of no force in that State. In 
the New England States where they attach prope^y on original 
or mesne process, the law of distress for rent, as practiced in 
England, does not exist. 
9 
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this eflEect, and it may be greatly to your interest to 
add to this, that in case of failure to repair, you shall 
be acquitted of the rent. A Landlord is under no 
implied legal obligation to repair, nor will the unin- 
habitableness of a house or the uselessness of a bu'ld- 
ing for the Tenant's purpoi^es be any defence to an 
action for the reilt, where the Tenant has expressly 
covenanted to pay it. Even if the Landlord has ex- 
pressly covenanted to repair, but failed to do so, a 
Tenant may commence ajn action for damages, but 
he cannot withhold the rent without a provision to 
this eflfect. If the premises, however, be made unin- 
habitable by the Landlord's £a.ult, after possession 
had by the Tenant, a different rule would pvohablj 
apply. 

2. If it has not been agreed that you, as Tenant, 
shall pay the taxes, you are not bound to do so; but 
be careful that no clause ^e inserted in the lease which 
maj/j by construction, be interpreted to impose an obU- 
gation to pay the taxes. Thus, in a case where the 
lessee had covenanted to pay the rent, " free from 
all taxes, charges, or impositions;" and in another, 
where he had agreed to pay a " net rent," it was 
held he was bound to pay the taxes, 

3. Take heed that the lease does not contedn an 
unconditional covenant on your part to repair, or \o 
redeliver the premises in good order, or you may be 
compelled to make good all deterioration arising 
from natural decay ; and if the building be destroyed 
by fire or otherwise, you may be compelled to re- 
build it. In the absence of a covenant to repair, a 
Tenant is only bound to repair injuries occasioned 
by his voluntary negligence, as to put in windows 
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and doors that have been broken by him ; and under 
a general covenant to repair, with the express excep- 
tion of casualties by fire or the elements, he is not 
bound to leave the tenement in a better state than 
it was when be entered it 

4. Have a provision inserted in the lease, that the 
rent shall cease, or proportionably abate, while the 
premises are wholly or in part unfit for use ; other- 
wise, if the premises be accidentally destroyed by 
fire, and the Landlord does not rebuild, you may, 
neyertheless, be compelled to pay rent until expira- 
tion of the term agreed upon. 

5. Ih not dispute the title of your LaTidlord. 

A lessee who disaffirms the title of his lessor, as by 
suing out a writ or resorting to a remedy, which 
supposes him to have a higher interest in the pre- 
mises, forfeits his lease. And a Tenant, who dis- 
claims the tenancy, as by refusing to pay rent on 
the ground that Miother had ordered him not to pay 
it, or by getting up a title hostile to that of the 
Landlord, or assisting anotiier to get up such a 
claim, may be treated as a trespasser, without notice 
to quit. But such a disclaimer, it is held, must 
amount to a direct disavowal of the relation of 
Landlord and Tenant, or a distinct assertion of a 
right or claim incompatible with such a relation, or 
it will not obviate the necessity of the notice. 
Thus, a mere refiisal to pay rent, or to acknowledge 
a particular person as Landlord until further infor- 
mation be ^ven that he is actually so ; or the mere 
payment of rent to a third^ person, unaccompanied 
with any assertion affecting the right of a Landlord, 
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would not be a sufRcient disclaimer to render a no- 
tice to quit unnecessary. 

6. Pay the rent on the day when due. A Tenant 
ie bound to tender the rent on the day when due; 
and at the place of payment stated in the lease, or 
if no place be fixed, on the land, or to tibe Landlord 
in person off the landL A tender of rent late in the 
evening of the day on which it was due, has been 
held a good tender. 

6. Pay the rent to the party entitled to receive ^, 
and eon%equenUy authorized to give a valid acquittance* 

Between the original parties to a lease, the lessor 
f>r his agent, properly authorized, is the party en- 
titled to receive the rent and give an acquittance. 

But it sometimes happens, that the reversioner 
sells or devises the estate, subject to the lease, in 
parts to different persons, and the lessee or Tenant 
is then bound to pay each his proportion of the rent. 
So where property is held by. Tenants in common^ 
each is entitled to receive his proportion of the rent, 
but if held by joint Tenants^ one can give a dis- 
charge that will be binding on hiii companions. 

7. Use the premises in a tenant-like manner and 
commit no waste. Waste is the legal term for the 
spoil or destruction in houses, gardens, or trees to 
the injury of the owner. It is of course waste to 
puU down a house unless a new and more valuable 
one be erected in its place; and it has been said, 
that it is waste to build a house where there was 
none before — but tiiis is doubted. It is waste to re- 
move floors, furnaces, wi^^^ows, window-glass, doors, 
shelves, or other things once fixed to the fi^ehold, 
whether they were built by the owner or the Ten- 
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ant, except fixtures erected for the purpose of trade. 
It has been decided to be waste to convert a parlor 
into a stable^ a grist-mill into a fulling-mill, and to 
turn two rooms into one. Where the Tenant is 
bound in an implied or express covenant to repair, 
all destruction to the premises caused by his neglect 
to make repairs is waste, fi>r which he is liable in 
damages, or for which, if so agreed, his lease may 
be forfeited* 

8* B,emeni>et that after assigning a lea$e in which 
you have covenanted to pay rent, you continue liahh to the 
leesor on that dovenant, and consequently it is to your in- 
terest to secure a responsible assignee. Butif the assignee* 
sell or transfer his teraa, he is no longer personally 
liable, for he ncJver covenanted to pay the rent, and 
is responsible far it only as respects the land. 

Upon the expiration of a lease, a diflBculty not un- 
frequently occurs between a Landlord and Tenant, in 
determining which of those things that the latter 
has annexed ih the freehold, he retains the right of 
removing; or, in other words, what are fixtures? 
Legal authorities seem to have found equal diffi- 
culty in agreeing upon any consistent and clearly 
defined principles of general application, hy which 
the question may in all cases be solved. "Fixtures 
belong to that class of property," observes C. J. 
Bartley, ** which stands upon the boundary line 
between the two grand divisions of things, real and 
personal, into which the law has classified property; 
a distinction not merely artificial, but founded on 
reason, and the nature o£ things — regarding not 
only the natural qualities of immobility on the one 
hand and mobility on the other, but also the legal 
9* 
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constitation and incidents to which estch class re- 
spectively is subject. In the great order of nature, 
•^ben we compare a thing at the extremity of oi\e 
class with a thing at the extremity of another, the 
diflferenoe is glaring; but when we approach the, 
connecting link between two great divisions, it is 
often . diflSlcult to discover the precise point where 
the dividing line is drawn." In modem times, 
courts have adopted a rule of consta^ction more 
strongly in fevor of the Tenant, and -against the 
Landlord, ihasi formerly ; and more so in respect of 
things established for purposes of trade or manufac- 
ture than for other things* The question, what are 
fixtures ? frequently arises between sellers and pur- 
chasers, and between heirs and ^^ecutors ; and in 
many of those cases, it is apparently determined 
upon different principles. But between Landloi^ 
and Tenant, the modem rule seems to be that ^what 
a Tenant ha» ad^ed he may remone, if he can do 90 
nn^tout injury to the pirenmesy tmleie he hoe origm- 
ally huiU it in" or Uherwiee manifested an intention 
to make it an integral part of what woe there originally. 

Par8on9, in his adi&iralile work on Contracts, has given the fol- 
lowing summary of aU the things which have been held remova- 
ble, and of those whicll have been held not removable, but pre- 
faces it with the caution, — ** It must be remembei:ed that each de- 
cision rested more or less upon the peculiar circumstances of the 
case, and maj fail as authority when applied to another case 
which apparently resembles it." 1. Things held not to be re- 
movable : — agricultural erections; ale-house bar; bams fixed 
in the ground ; beast-house ; benches afi&xed to the house ; box- 
borders not belonging to a gardener by trade ; carpenter's shop ; 
cart-house; chimney-piece not ornamental) closets affixed to 
the house; conduits; conservatory substantudly afllxed; doors ; 
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dressers ; flowers ; fold-yard walls ; froit trees, if tenant be not a 
nnrseryman by trade ; fuel-house ; glass-windows ; hearths ; hedges ; 
locks and keys ; millstones ; manure ; partitions ; pigeon-house ; 
piaeries substantially affixed ; pump-house; trees ; wagon-house. 
— 2. Things held to be removable though not coming within ' 
the class of trade fixtures : — arras hangings ; bams resting by 
weight alone upon foundations let into the ground or upon 
blocks ; beds fastened to the ceiling ; carding-machines ; chim- 
ney-pieces, ornamental ; coffee-mills , comiees, ornamental ; fire- 
frame; furnaces; grates, if removable without injury to the 
premises ; iron backs to chimneys ; looking-glasses ; malt-mills ; 
movable boards; fitted and used for putting up colm in binns ; 
nulls on posts ; ornamental fixtures ; pumps slightly attached ; 
rails and posts ; stables on rollers ; stoves ; ti^>e8try ; windmills 
on posts ; windoWfblinds. — Trade fixtures held to be removabkls^ 
brewing-vessels; buildings accessory to removable trade fix- 
tures; cider-mills; colliery machines ; coppers; Dutch bams; 
engines ; salt-pans ; shmbs planted for sale ; doap-works ; steam- 
aigine; stills ; trees planted for sale ; Tumish-house ; vats. 
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CHAPTER V. 

OF BARGAINa 

PORMIK0, cONDtJcrrnm, and pissoLviNa conteaots. 

Man has been defined by some pliikwaopiber "to 
be an animal that makes Bargians/' Whetb^ the 
definition be strictly aecnrate or not, it is at least 
certain that a very large and inftuential portion of 
mankind are almost constantly engaged in making 
Bargains ; and an abstract of the important events in 
the lives of a majority of o^ir countryman, in parti- 
cular, wouldvbe little more than a recital of success- 
ful and unsuccesafol Bargains. Dexterity in bar- 
gaining is not imly an accomplishment^ but a 
power. Under toother name it has performed an 
important part in exterminating savages, gaining 
conquests, and extending civilization ; and by trans- 
ferring to the strong what is useless to the weak, it 
accelerates the development of material prosperity. 
In modem times the polished wit, more' frequently 
than the polished blade, decides the destinies of na- 
tions as well as of individuals. 

The term Bargain, strijjly considered, is properly 
applied only to agreements concerning the sale of 
property. A contract is legally defined to be an 
agreement, between two or more persons, to do or 
not to do a specific thing. An agreement which is 
under seal is called in law a apeciaUt/; all other 

(120) 
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agreements, whether oral or in writing, are desig- 
nated parol agreements. 

' The privilege of making such Bargains and con- 
tracts as may seem best to the persons interested, 
is a natural right, which should not be abridged ex- 
cept for good and sufficient reasons, and the common 
law has therefore adopted as one of its fundamental 
principles the maxim, that the form cf agreement and 
the convention of the parties overrule the law. That is, 
in a given case, the law wiU apply its established 
rules in the absence of any agreement between the 
parties to the contrary, but if there be such an 
agreement it will generally enforce that, even to the 
setting aalde of its established rules. The principal 
restriction or qualification to this liberty of private 
contract) is where the interests of the ptibKc or of 
morality are affected and may be injured hy the con- 
tract. The law will not permit individuals to make 
just and legal between themselves* that which it has 
expressly declared to be unjust and illegal. For 
instance, it is a general rule in the law of insurance 
that the insurers shall not be liable when the loss or 
damage happens by the &ult of the assured, and 
the parties cannot overrule this established rule by 
agreeing that the policy shall cover all risks and 
perils with " no exceptions." It cannot be permitted 
that *I can effectually contract with any one that he 
shtdl charge himself with the faults that I may com- 
mit' So, an agreement to do an unlawful act cannot 
be supported at law, op in other words, no right 
of actibn can spring out of an illegal contract ; and 
this rule applies not only where the contract is ex- 
pressly illegal, but wherever it is opposed to pub- 
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lie policy, or founded on an immoral eonsideration. 
In those cases where both parties are in fault, the 
law simply favors him who is in possession. " If A 
agree to give B money for doing an illegal act, B 
cannot, although he do the act, recover lite money 
by an action ; yet if the money be paid, A cannot 
recover it." Money lost at play cannot be sued for 
as a debt, and if paid it cannot be recovered back.'*' 
Those who come into a court of justice to seek re- 
dress must come with clean hands, and must dis- 
close a toinsaction warranted by law. . 

To constitute a contract valid in law, the two 
most important requisites uxe-^-eonnderation and w* 
sent. It is true, that the parties must be able to 
bind themselves by contract, and that certain per- 
sons, as infants, married women, insane persons, 
and persons grossly intoxicated, may, by proof of 
these facts, be excused from th^ir contracts; but 
the law presumes the competency of the parties 
until the contrary be shown. But a consideration 
of some sort or other is absolutely essential to the 

♦ Where money, deposited upon an illegal wager, has been 
paid QTer to the winner by the consent of the loser, the latter 
cannot afterward maintain an action against the former to re- 
cover his deposit; bnt if the contract be executory, and the 
plaintiff dissent from or disavow the contract before its comple- 
tion, he may, on disaffirmance thereof, recover money paid over 
to the other party, nnder the common count — for money had and 
receivedi there being in this case a locus penUmHce and the deHc- 
turn being incomplete, (Ohitty Oont. 3d ed., 637.) Bo, if money 
be deposited with a stakeholder in pursuasiOQ of a wager as to 
the event of a battle to be fought by the parties laying the 
wager, and it be not paid over — although the battle be fought — 
each party may recover his deposit from the stakeholder. (5 T. 
B.405.) 
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forming of a contract thfit can be enforced in law; 
and an agreement to do a thing, or to pay money on 
one side, widiont a compensatiQn therefor on the 
other, is considered an agreement on which no ac- 
tion can be sustained. A consideration is the very 
essence of a contract not wnder iealy both at law and 
equity, and must exist although tiie contract be re- 
duced to writing. Accordingly, a promise by one 
man to pay anothw money without receiving some 
benefit therefor, ctonot be enforced if the money be 
not due him, though made in writing or in the pre- 
sence of a dozen witnesses. Hence, if I have sold 
goods to A on credit urkhout pour ipecial requestj 
and you afterward guarantee tlie debt without re- 
ceiving any consideration for so doing, the guarantee 
is legally valueless. Hence, if you owe me $100 
and pay me $50, receiving a receipt in full of the 
debt and of all demands, Hiis may be no bar to the 
recovery of the balance.* 

* ^^ A. promise to take a less sum in satisfaction of a greater is 
without consideration and void ; and after taking it, and agree- 
ing to discharge the debtor, the creditor may recover the balance. 
Bnt if a sealed acquittance be given in satisfoction of the whole, 
on receiving part ; ov if the debtor pay a less sum, either before 
the day or at another place, and the creditor receive it in full 
satisfaction, the law is different. 80 if a creditor receive some 
specific article in satisfaction, though it be of much less valuo 
than the whole sum due. If on the faith of a creditor*s agree- 
ment to accept ft part of his debt in full satisfaction, a third per- 
son is induced to become surety for the debtor, on the ground 
that he will be discharged on easy terms : or other creditors are 
induced to rdinquish their demands on the debtor — ^the creditor 
cannot recover the balance, as it would be a fraud on the surety 
or other creditor. In some of the cases, the plaintiff failed to re- 
cover the residue of his debt, on the ground that his agreement 
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The only exception to the role that a considera- 
tion is essential to the validity of a contract is 
negotiable paper, which has passed into the hands 
of an indorsee, without notice, before maturity, and 
in the usual course of trade. The immediate parties 
to a bill or note, and the indorsee, after maturity, 
equally with parties to other contracts, are affected 
by a want of consideration. Consequentiy, a note 
given by the maker for th^ accommodation of the 
indorser, is valid in the hands of a bona fide holder 
who received it before maturity and without notice ; 
but the indorser himself cimnot sue the maker upon 
it, because he gave no consideration for it. 

But though a consideration sufficient to support 
a contract must be in its essence a valuable one, it 
need not be money, nor in any wise adequate to the 
thing to be done. A consideration of one dollar 
may, without fraud, support a contract involving 
thousands of dollars.* The legal test of a valid con- 
sideration is usually stated to be »ome benefifi to the 
parti/ promising, or some injury to tJte person receiving 
the promise. Hence, if A promise to pay B a sum 
of money to settle a lawsuit, or to forbear to sue in 
a case where the result would be doubtful, the pro- 
mise would be binding; for the prevention of litiga- 
tion is assumed to be a benefit to both paHies, and 
at all events it is a highly favored consideration 
in law. So, if you agree to pay a debt, which 

had indnced the debtor to make an assigninent of all his pro- 
perty, and a recovery would be a fraad on him." — Am. JurUU 

* In reducing a contract to writing, where ^the consideration 
expressed is a nominal one, it is advisable to add the words ** and 
for other good and sufficient considerations/' 
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wQuld be barred bj the statute of Uraitations, or 
from wbich you were discharged by a bcmkrupt 
law, the previous legal obligatiioii will be considered 
a sufficient conrideration for the subsequent pro- 
mise. But where a man makes a promise under a 
mistake, supposiug himself to be under an obliga- 
tion which OxQ law does not impose, he is not bound 
by such promise. A promise from one party may 
also be a good consideration for the promise c^ an- 
other, where both are sunulteneous and intended to 
be reciprocally binding; as, where I promise to ssll 
and deliver certain goods, and you promise to pojf 
for and acc^t the goods^-^your promise is a good 
consideration foir mine, and I must deliver &em. 
So, if one prcHuise to teach another a tcade, and tine 
other promises to serve him a certain time, each 
pr^Huise is a consideistikion lor the other; but if the 
agreement be all en one side, as an i^reement to 
serve without a promise to pay or to teach, it is 
void for want of consideration. The obligation 
must b^ reciprocal to bifid either party. It is, per- 
haps, unnecessary to say that if a consideration be 
illegal^ or fraudulent, or impossible, or turn out to 
be a mere null^y*--that is no cpnsideration at all — 
the contract baaed upon it fidls to the ground. 

The OMeni ((f the parties is the other requisite 
essential to the vfididity of all contracts. This pro- 
podtion seems self^vident; but it may be observed 
that the assent must be mutual, relating to the same 
thing in the same sense. Hence, in a case where 
shingles were sold and delivered "at $3.25," but 
there was a dispute as to whether the $3.26 was for 
a bundle or for a thousand— it was held that unless 
10 
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both parties had nnderstandinglj assented to one of 
these views, there was no special contract as to tiie 
price. Where the Begotiation is conducted by letter, 
ihe contract is complete when the aaswer contakung 
acceptance is dispatched by mail or otherwise ; pro- 
vided itbedonewith due diligence after the propostd 
and before any intimation is received that the offer 
is withdrawn. On the other hand, if A makes an 
^ffer to B, and gives him a specified time for an an^ 
swer, A may retract it at any time before the ofiisr 
is accepted, because botii parties had not yet as- 
sented to it, and consequently it was not a coi^traet 
' Marriage, by our law and the law of England, i3 
considered in the light of a contnu^; hence <^ 
maxim, ooneenty not ^oneubinaffey e&mtUut^i a ifolid 
fnarriage. 

With regard to the ^fonetruetion of contractet, 
the general rule is, that the lavm of the plaee where 
a contraot ie made, ar ii to ie performedy control its 
constoiction and decide its validity. A contract valid 
in the place where it was made, or in which it is to 
be executed, is by public law and tacit assent valid 
everywhere. But the remedies for a bi^edch of the 
contract must be regulated according to the law ef 
the place where the action ie inetih^ted^ benoe the 
statute of limitations of the State in whose ooufts 
a suit is instituted, prevails in all actions. Where a 
proposal to purchase goods is made by letter sent 
to another State, and is ihiere assented to, the c(m%- 
tract of sale is made in that State, and if it is valid 
by the laws of the latter State, it will be enforced in 
the State whence the letter is sent, even though in- 
valid if it had been made there. 
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A similar rule is adopted in the iniierpretation qf 
doubtful or ambiguous eontraoUj it being presumed 
that the parties, when making the contract, had in 
view the law and custom of the place or country in , 
which it was made. ^^It seems to be an undisputed 
doctrine," says Parker, C. J., "with respect to p«r- 
%onal contracts, that the law of the place where tiiey 
are mlade shall govern in their oonstroction except 
when made with a view to a performance in some 
other country, then tiie law of such country is to 
prevail." Hence a note made in England promising 
to pay 100 pounds would inean 100 pounds sterling, 
and a like note made in America would mean 100 
pounds American curr^icy^ which is about one 
fourth less in value. If, however, the note, though 
made in America, be payable in England, it would 
be interpreted to mean 100 pounds sterling. This 
construction is really nothing more than a natural 
sequence from the great aiid leading rule adopted by 
both courts of law and of equity in the inteipretation 
of contracts, that the mutual intention of the parties 
shall in all cases prevail. Ordinarily, plain words are 
to be taken in their pq[xular and ordinary meaning, 
and technical words in their tedmical sense ^ but to 
arrive at the intent of contracting parties, the law 
will even contravene tiae literal terms of a contract 
and make the words subserve their intention. To 
attain this end, however^ it has never gone so far as 
to admit parol evidence to supply or contradict, 
enlarge or vary, the words of a written contract. 
" Parol evidence is received" says Kent, 2, 652, 
" whenitgoeei, nottocontradictthetermsof a writing, 
but to defeat the whole contract as being fraudulent 
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and illegal ; for then it shows that the instrument 
never had any valid operation : and this rule is sup- 
ported on grounds of policy and necessity. So when 
a contract is reduced to writing, all matters of ne- 
gotiation and discussion on the subject, antecedent 
to and dehors the writing, are excluded as being 
merged in the instrument." 

Verbal evidence may be admitted to explain but 
not to vary a written contract. 
^ In executing contracts, the law simply requires of 
all the parties the observance of good faith, and to en- 
sure this, it has enunciated that no man shall take 
advantage of hi% own wrong. It will not permit 
one to induce another to enter into an agreement, 
and then by rendering performance impossible re- 
cover damages for non-performance. "If a man be 
bound to appear on a certain day, and the obligee 
put him in prison, the bond is void." The cases, 
however, of most frequent occurrence to which the 
maxim cited is applicable, are those in which one of 
the parties to a contract or other transaction has 
been guilty of fraud, and no principle in the law is 
more firmly established than that a wrongful or 
fraudulent act shall not be allowed to conduce to 
the advantage of the party who committed it. The 
maxim is also the foundation of the law of tender. 
A creditor who reftises a tender sufficient in amount, 
and duly made, cannot afterward, for Hie purpose 
of oppression or extortion, avail himself of that re- 
fusal. The debtor, it is true, remains liable to pay 
whenever required to do so, but the tender operates 
in bar of any claim for damages and interest for 
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not paying the debt, and ako in bar of the costs of 
an action brought to recover it. 

Another principle which the law has established 
with respect to contracts is, that he who derives the 
advantage^ i>uffht to euetain the burden. Accordingly a 
tenMit who tokes an assignment of a lease, in which 
there is a covenant on the part of the lessee to 
repair, is bound by it, although he himself has 
not covenanted to repair. So, a dormant partner 
in a firm, when discovered, is equally with the 
others liable for the debts, for, by taking a part of the 
profits, he lessens the fhnd on which the creditor re- 
lied for payment. Upon the same principle it is 
held that a party who adopts a contract which was 
entered into vdtbout his authority, must adopt it 
altogether. He cannot ratify that part which is 
ben^cial to himself and reject the remainder; he 
must take the benefit to be derived from the transac- 
tion with the burden.* . The converse of the above 
maxim also holds, and is occasionally cited and ap- 
plied : he who be<trs the burden ought to derive the ad- 
vantage. 

Again, the laws a^9iet those fjoho are vigilanty and 

* The preceding instances have been selected from the law of 
contracts, but the rule in question applies very generally to other 
cases. An innkeeper, for instance, was requested by his guest 
to allow him the use of a private room to show his goods in ; and 
to this request the innkeeper acceded, at the same time telling 
his guest that there was a key, and that he might lock the door, 
which however the guest neglected to do ; ti was hdd the jury 
were justified in determining that the plaintiff received the favor 
cum onere; that is, that he accepted the chamber to show his 
goods ia upon condition of taking the goods under hii9 own care. 
(Burgess v. Clements, 4 M. & S. 306.) 
10* 
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not those who sleep over their rights. This is a prin- 
ciple well known and applicable in a great variety of 
cases. Where two writs of execution against the same 
person are delivered to a sherifl^ he is bonnd to exe- 
cute that writ first which was first delivered to him, 
even though both were delivered upon the same 
day. In the collection of debts " the using of legal 
diligence is always favored and shall never turn to 
the disadvantage of the creditor." In order to en- 
force diligence, and punish negligence, in suing for 
claims, statutes have been passed prescribing a time 
within which actioiis must be brought; and if the 
claimant suffer that time to elapse, his claim, however 
just, cannot be received or enforced. These are 
known as the Statutes of Limitations. The law con- 
siders that debtors ought not to be obliged to take 
care forever of the acquittances which prove a demand 
to be satisfied ; and it is proper to limit a time beyonid 
which they shall not be under the necessity of pro- 
ducing them, or in familiar phrase, after which they 
are " outlawed." In the United States, each State 
has its own statute of limitations, differing gene- 
rally fix)m that of its sister States, and therefore we 
can only advise the reader to be vigilant always in 
the collections of his claims, or " keep posted" as to 
the statutes of limitations of the States where his 
debtors reside. 

Lastly, in dissolving contraetSy the law requires that 
it shall be done by the same means that rendered it 
binding^ that is, where the agreement is under seal 
the release or discharge must be under seal likewise, 
and where the contract is required by law to be in 
writing^ though not under seal, it cannot be dissolved 
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by a subsequent verbal agreement. But where the 
law has not required a contract to be in writing, a 
subsequent verbal agreement constituting a new 
contract, may waive, dissolve, or annul a former 
written agreement. 

Having thus stated the leading principles applica- 
ble to all contracts, we shall proceed to consider a 
peculiar but extremely important class of contracts, 
distinguished as Contracts of Salb. 

The common law, which requires, in the sale of 
lands, the observance of solemn forms and writings 
under seal, demands nothing more to constitute a 
sale of goods or chattels than an agreement between 
the parties that the property shall pass from the owner 
to the purchaser, for a price given, or to be given. A 
transfer without a price is a gift ; and a transfer of one 
parcel or kind of goods for another, is an exehange. 
In a sale, three elements are included — a thing whieh 
is the subject of the sahj a pricey and the consent of 
parties. The thing sold must have an actual or po- 
tential existence, and must be capable of being 
delivered ; otherynse it is not a valid sale. If I 
agree to sell you a horse which happens to be dead, 
or goods in a warehouse which are destroyed by fire, 
circumstances of which both of us were then igno- 
rant, the sale is void. And if a substantial part of 
a thing sold is destroyed, or does not exist at the 
time — ^both parties being ignorant of the fiu5t — ^it is 
said that it is optional with the buyer to abandon 
the contract, or take the remaining part upon a rea- 
sonable abatement of the price. The price must be 
certain to constitute a sale, or be capable of being 
made certain. If no price be agreed upon, the law 
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will establish a reasonable price, and generally slo- 
cording to the market value of the goods at the 
time of the agreement Lastly, there must be a mu- 
tual and c<ymflete oisent of the parties req)ecting the 
subject of the sale, the price, and ihe &ct that it is 
jkssile. 

At Common Law, the agreement of the parties 
to a sale could be proved as any other parol contrad; 
might be ; but in the reign of Cbaries 11. a statute 
was passed to prevent fimuds and peijurie^ com- 
monly called the Statute of Frauds, whieh materi- 
ally altered the Common Law of sales, particularly 
with regard to tibe mode of proof. The 4th section 
of this celebrated statute enacts, among other things, 
that no action diall be brought whereby " to charge 
any person upon any agreement, that is not to be 
performed within Hie q^aoe of one year from the 
maldng thereof unless the agreement upon which 
such action shall be brought, or some note or me- 
morandum thereof shall be in writing, and signed 
by the party to be chaired," or his lawfully autho- 
rized ag^t And by the 17th section of tiie same 
statute, it is enacted that no contract for the sale 
of any goods, wares, an4 merchandises, for the 
price of £10 sterling or upward, shall be allowed 
to be good, exeepi the buyer shall aeeept part af the 
goods so sold and aottuidly receive the same, ^r give some^ 
thing in earnest to bind the bargain, or in part of pay- 
ment, or that some note or memorandum in ivriting, of 
the mid bargain, be m>ade Ofnd signed by the parties to 
be charged by such contract, or their agents. All 
the States of this Union, excepting Louisiana, it is 
said, have substantially re-enacted these provisions 
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of the English statute; though the sum limited 
varies in the several States, from $30 to $50 ; and 
hence a contract for the sale of goods of a greater 
value than the sum specified in the statutes cannot 
now be enforced either by the buyer or the seller, 
though made in the presence of a hundred wit- 
nesses, and in the plainest and most positive terms, 
unless there be some written memorandum signed 
by one or both of the parties, or the buyer accept 
part of the goods sold, or give something in earnest, 
or pay part of the price. What may be a sufficient 
delivery and acceptance of goods sold to answer in 
lieu of a written memorandum, and what may be a 
sufficient memorandum in writing to answer the re- 
quirements of the statute, are questions that have 
perplexed courts to decide perhaps as much as any 
other points in mercantile law. What willy undoubt- 
edly, and under all circumstances, make a valid con- 
tract of sale we will endeavor to state, with other 
important considerations, in the subsequent chapters 
on the buying and selling of goods. 
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CHAPTER VI. 

Bmrma goods. 

POINTS WHICH THE LAW RBQUIEBS PURCHASERS TO 
OBSSRYS. 

To persons about to purchase property, whether 
merchandise or real estate, the common law gives a 
very impressive and ominous warning — caveat emp- 
tor — let the buyer beware. This admonition has b^n 
posted up on the law of sales almost as conspicuously 
as those notices with which railroad companies occa- 
sionally edify the blind and the deaf, " Look out for 
the locomotive when the bell rings ! " and like them 
it is sometimes seen only when the danger is too 
imminent for escape. The introduction of caveat 
emptor sis a law maxim was no doubt intended to en- 
sure certainty in the law by compelling purchasers 
to bear the consequences of their bad bargains under 
all circumstances, excepting manifest fraud. The 
result, however, has been directly the opposite, and 
so great is the uncertainty which it has occasioned, 
that nothing less than omniscience can now foretell 
the result of a lawsuit between a buyer and a seller, 
even where the facts are not disputed. Courts, in 
their anxiety to do substautial justice between man 
and man, have gone on multiplying exceptions to 
the general rule, until the decisions have become a 
mass of irreconcilable contradictions. In the Ian- 
(184) 
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gn&ge of C. J. Gibson, ^< An attempt to arrive at a 
satisfectory conclusion about any principle, supposed 
to be settled by them, would be useless if not absurd* 
Of such jarring materials have tihey been com- 
pounded, that it is impoi^ible to extract from them 
any principle of general application, and we are left 
by them in the position of mariners compelled to 
correct their reckoning by an observation." 8ome 
authorities have ventured the ojanion that the law 
now occupies a middle ground between the common 
law maxim which requires the iut/er to beware, and 
the civil law toaxim which requires the $eWer to be* 
ware, and that the seller is held to the strictest good 
£iith in all that he says or does at the time of sale, 
while the buyer must bear the responsibility f(» any 
foolfsh mistakes or wrong condusions that may re- 
sult from trusting to his own judgment As a rule 
in business, however, this subtlety is dangerous, if 
not valueless ; and in buying goods or other property 
the only safe ground that we can stazKl upon is to 
{»3sume that the maxim of caveca empior is in foU £>rce 
and vigor. Then, 

I. Before pwrchasmg goock, ruA in Ihe poeeessum af the 
seller^ ascertain that he oom give you a good <md urmtjcum^ 
bered title to ffiem. 

In the sale of Jands the rule of caveai emptor applies 
whether the seller is in or out of possession. The 
buyer is bound to inspect the title at his peril, and 
if it turn out to be defective he has no remedy, un- 
less he take a special covenant or warranty, provided 
there be no fraud practiced upon him to induce him 
to purchase. And in every sale of a chattel, accord- 
ing to £ent, ^^ if the possession be at the time in 
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ftoetber, mi^ tibere be no coyenant or warranty of 
title, the rule o;C caveat emptor applies, and the party 
buys at his p^il. . £nt if the seller has possession of 
the article, and he sells it as his own and not as 
agent for another, and for a fair price, he is under- 
stood to wfyrant the title." We think, however, 
that the law wiU soon be^ if not already settled dif- 
ferently ; andaseller who affirmsa chattel to be his, 
will be bo^nd in all cases to answer for the^ title. 

After purdiasing goods in the possession of a 
third person, the buyer should either take them im- 
m^iately into his own possession, or give mtice to 
the holder of them that he has purchased them, imd 
after such notice the possessor* will part with tiiem 
at his peril. 

n. Where it is possible to insped or examine th£ goods 
you design to pu^rdwtse^ eatisfy yourseY as to their condi- 
tion €md quality by a thorough personai eimmimition. 

The common law requires the purchaser before he 
makes the contract to examine for himself those 
qualities of the articles that he buys which are with^ 
in the reach of his observation and judgment, or if 
he neglect to do so, and is deceived without fraud or 
warranty on the part of the seller, he has no remedy 
at laW' or equity. A buyer's senses axe his best 
friends. If a man offer to sell you wine that may be 
corrupted, or ahorse that may be diseased, your taste 
and your eyes must be the judge, and you purchase 
at your peril. The following case illustrates the point. 
A wine merdiant had sold to a customer ten dozen 
of burgundy, and about a year afterward the custo- 
mer j^plied to have a portion of it exchang^d for 
the same quantity of dmrnpagne^ which was at the 
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same price. The plaintiff agreed to this, and* the 
exchange was effected. When the burgundy was 
sent to the customer it was of the first quality and 
in the best condition, but when it was returned it 
was found to be sour, and fit only to be used as 
vinegarr The wine merchant, not being well ad* 
vised, resorted to an action to recover the price of 
the champagne,. or compensation for the bad condi- 
tion of the burgundy. On the trial, however, he 
could not prove any representations by the defen- 
dant, respecting its condition, and Lord Ellenbo- 
rough held that "without evidence of an express 
warranty, or of direct fraud, the action could not be 
supported, and that caveat emptor applied to this 
case. Plaintiff nonsuited." 

This rule is applicable in all cases where goods are 
open to the examination of the purchaser, and noth- 
ing but an express warranty will alter this conclu- 
sion of the law. The price paid is no guaranty of 
the value of articles purchased. Without warranty, 
in cases where the buyer has opportunity to examine 
goods, it has been decided the seller is not bound to 
furnish even a merchantable article. In Wright v. 
Hart, 18 Wend. 449, it appeared that the plaintiff 
had bought of the defendant a quantity of flour for 
which he had paid him the price of " No. 1 flour ; " 
but on trial it was discovered that it was made of 
grown wheats and therefore unfit for ordinary bread, 
and unprofitable for making starch. The flour was 
sold as E. S. B., meaning E. S. Beach's brand, and 
it was really of this description, according to the 
weight of the testimony. The flour was also mer- 
chantable and fit for some purposes, being good jfor 
11 
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hard and ship bread, and more than usually valuable 
to make paste for paper-hangers. Some witnesses, 
however, thought it was not merchantable, nor good 
for any purpose. The plaintiff was a manufacturer 
of starch, and had several times purchased flour of 
the defendant to be used for this purpose, but there 
was no evidence that he did so in the present in- 
stance. Held that the defendant was not liable as 
on an implied warranty, and caveat emptor was the 
rule.* 

The exception to the general rule is that w^Aeree^ 
18 not possible for the buyer to examine goods j the law 
compels the seller to impliedly warrant that they 
are merchantable. 

in. Another caution implied in the maxim eaveat 
emptor is, not to trust to the assertion of the seller as to 
the market or real value of the article he offers for sale. 

Where there is neither a warranty as to value, nor a 
misrepresentation of any fact respecting the property, 
the law always presumes that each party has relied 
upon his own judgment. A naked assertion as to 
value, it is considered, does not imply knowledge, 
but must be understood as a matter of opinion. The 
difference between a false statement in a matter of 



* " In South Carolina and Louisiana>the rule of the civil law is 
followed, and a sale for a sound price is understood to imply a 
warranty of soundness against all faults and defects. The same 
rule was for many years understood to be the law in Connecticut ; 
but if it did ever exist) it was entirely oyerruled in Pean v. Mason 
in favor of the other general principle which has so extenavely 
pervaded the jurisdiction of this country. Even in South Caro- 
lina the rule that a sound price warrants a sound commodity, was 
said to be in a state of vibration." 2 Kent, 481. 
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fact and a like falsehood in matter of opinion has 
been illustrated thus : if I, the owner of a house, affirm 
that it mil teU or let for e^ given sum when in &,ct no 
such sum can be obtained for it, it is in its own na- 
ture a matter of judgment and estimate, and so the 
parties must have understood it But if I fiJsely 
affirm that the house brings a rent of $150 per an- 
num, when in feet it is let for JlOO, it is fraud, be- 
cause I know the fact, and on inquiry by the buyer, 
the tenant might refuse to inform him, or give him 
false information. 

TV. In buying goods in baieSy if not told by ian^le^ 
examine that the interior corresponds with the exterior. 

When hemp or cotton in bales is sold by sample, the 
seller impliedly warrants that the bulk shall be 
equal in quality and condition to the sample, but the 
rule is difterent where the buyer is told to examine, 
and does examine the bales. Thus, in the <^se of 
Salisbury v. Stainer, 19 Wend. 159, where it appeared 
that the plaintiff had purchased hemp of the defen- 
dant, and when it came to be worked, it was disco- 
vered that the interior of the bales was very different 
from the exterior, not only being of an inferior 
■quality, but containing large quantities of tow. The 
court held "this was not a sale by sample. Salisbury 
was told to examine, and did examine the hemp 
for himself. He inspected the bales, cut open one 
of them, and was at liberty to open others, had he 
chosen to do so. If he was not satisfied with the 
quality and condition of the goods, he should have 
either proceeded to a further examination, or pro- 
vided against a possible loss by requiring a war- 
ranty. Where the purchaser has an opportunity to 
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inspect the goods, no principle is better settled than 
that the seller in absence of firaud is not answerable 
for latent defects. The rule in such cases is caveat 
emptor. The judge erred in charging the jury that 
there was an implied warranty that the inside should 
correspond with the outside of the bales," 

Y. We have now seen that the first and general 
rule relating to contracts of sale, is that the pur- 
chaser buys at his own risk — caveat emptor. The 
exceptions to this rule are, where the seller gives an 
express warranty; or, where the law implies a warranty 
from the circumstances of the ease or the nature of the 
thing sold; and thirdly, where the seller has been guilty 
of fraudulent misrepresentation or cbncealment. In 
these cases the i^esponsibilitj falK upon the seller, 
and a full consideration of thei^ more appropriately 
belongs to a subsequent chaptfe^r, in which we shall 
consider the duties and respdriSibilities involved in 
selling goods. Here, however; it is necessary to no- 
tice them in order to guard the buyer against plac- 
ing a false construction upon their effect or attach- 
ing to them a greater importance thatt the law will 
justify. 

L ExPR;BSS WAftRANTIBS. 

1, Beware of triMing to an express warranty to 
cover defects which are apparent on a careless inspec- 
tion or which wre known to you &t the time of purchase. 
If you buy a horse manifestly blind, doubting your 
own eyes, because he is warranted sound, you can- 
not recover damages for ^e defect on the general 
warranty of soundness. If you buy a piece of cloth 
warranted to be blue, which proves to be brown, you 
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cannot recover on the warranty. But if you neg- 
lected to examine the article, or if you were unable 
from defective eyesight to detect the difference, the 
seller will be bound to &e full extent of his war- 
ranty. 

2. Jf i/ou intend to rdy entirely an the warranty ^ 
9ee that ii^ covert all you tpould guard against, for 
a seller is wt hound beyond the actual terms of his 
warranty. A man who gives an express warranty- 
is bound to make it good to the letter of his engage- 
ment ; but not beyond that. If in selling a horse, I 
say ^^I wairant him sound so &r as I know;" or if 
I say ^^ I never warrant, but he is sound as &r as I 
know ;" you can recover only by proving that at the 
time of sale I knew the horse to be unsound. In 
one case the warranty of a horse was iu these terms : 
" Eeceived of B JBIO for a gray four-year old colt, 
warranted sound,"— ^it was held that the warranty 
was confined to soundness, and that without proving 
fraud it was no ground of action that the colt was 
only three yefirs old* 

A warranty limited as to time will not be binding 
after expiration of the time limited. 

8. Beware of trusting to a warranty made after the 
sale, for it is wholly without consideration^ and eonse- 
quently void. A warranty to be binding must be 
made either before the sale, and with a (Mrect refei^ 
ence thereto, or at the time of it. Generally a war- 
ranty of fm article sold d^ould be made at the time 
of sale; but if when parties first are in treaty re- 
specting the sale, the owner offers to warrant the 
article, the warranty will be binding, although the 
sale does not take place until some days after- 
11* 
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ward. Bat whatever may be the languitge used 
4uring the negotiation of the sale, if the bargain is 
subsequently reduced to writing, the writing governs. 
If it contain a qualified warranty, or if it says no- 
thing about the warranty, the buyer cannot set up a 
parol warranty; "Suppose the contract,'' said the 
Court, in the case of Peltier v. Collins, 3 "Wend. 489, 
"had been with warranty, and the memorandum in 
the plaintiff's sales-book had been signed by the de- 
fendant, but the warramty clause emitted — and sup- 
pose the rice had been delivered and had proved to 
be of an inferior quality, could the defendant have 
shown the warranty by parol ? The authorities to 
which I have referred show raost abundantly that 
he could not. Is the rule of proof different where 
the memorandum is subscribed by the agent ? Most 
certainly not." 

When a negotiation of sale has been concluded, 
it is custbxnary and proper for the btiyer to obtain 
fvom the seller a bill of parcels ; and if there be 
no other written memorandum of the sale, it is espe- 
cially important for him to have all the terms of the 
contract expressed in this bill of parcels. "Whether 
words of description in a bill of parcels, or re- 
ceipt, or other written memorandum, amount to an 
express warranty, is not we believe clearly settled;* 
but it is settled that a bill of parcels with the seller's 

* Story, in his work on Sales, 2 358, says apon this point, that 
'' The distinction between^ the cases seems to be, that where the 
description relates to a matter of opinion or jnd^ent in respect to 
which there can be no certain knowledge from the nature of the 
thing, as in respect to the authorship of old picj^nres, it is a ques- 
tion for the jury to determine whether the description were 
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name written or printed npon it by his authority, is 
a sufl5.cient memorandum in writing to bind him 
within the Statute of Frauds. A buyer, however, 
will not be allowed to prove by verbal evidence that 
the terms of the sale were different from those ex- 
pressed in the bill of parcels. If^ for instance, it 
was really a sale by sample, and consequently the 

intended as a warranty, or as an expression of opinion merely. If 
it were intended as a warranty the seller must abide by it ; or if it 
were intended solely as a matter of opiiiion, and so nnderstood by 
the buyer, the seller is notbonnd by it unless he willfully deceiyed 
the buyer." * * * " But where the description is not necessa- 
rily dependent on opinion, but is within the knowledge, or the 
duty, or power of knowledge of the seller, his description is to be 
taken as an affirmation of &ct and not of opinion ; unless it be 
expressly limited to opinion. Thus, if a person undertake to de- 
scribe an article as ' prime winter oil,' he is bound to make his 
description good ; because he can ascertain Aether it is 'prime 
winter oil' or not. The question is one of fact which he is bound 
to know, and which he can know if he chooses ; and if he neglect 
to ascertain the fact, and thereby mislead the purchaser, he 
ought to be liable therefor." 

In Winsor v. Lombard, 18 Pick. B. (Massachusetts), 60, Shaw, 
chief justice, said, " The old rule upon this subject was well 
settled, that upon a sale of goods, if there be no express war- 
ranty of the quality of the goods sold, and no actual fraud by a 
willful misrepresentation, the maxim caveat emptor applies. With- 
out going at larg^ into the doctrine upon this subject, or attempt- 
tiog to reconcile all the cases, which would certainly be difficult, 
it may be sufficient to say, that in |his commonwealth the law 
has undergone some modification, aod it is now held) that with- 
out express warranty or actual fraud, every person who sells goods 
of a certain denomination or description, undertakes, as a part of 
his contiact, that the thing deUvered corresponds to the descrip- 
tion, and is in fact an article of the species, kind, and qui^ty 
thus expressed in the contract of sale. Indeed^ the rule aeema 
to be new well settled in England." 
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bulk warranted to be equal in quality to the sample 
given; but if the bill of parcels makes no reference 
"as per sample," he cannot claim a sale by sample. 
And if the article sold was e^ressly warranted, 
but the bill of parcels does not contain a warranty 
— the buyer cannot prove a warranty by parol evi- . 
dence. So if the sale was upon credit, but the bill 
of parcels does not mention a credit, the seller may 
refuse to deliver without payment of the cash ; for in 
the absence of an express agreement, or a usage to 
the contrary, the law presumes every sale to be a 
cash sale, and that the article sold is to be delivered 
and the price paid without delay. 

n. Implied Waekantjes. 

The law implies a warranty in five cases: 1. That 
the teUer has a vcdid title when the goods are in his posses- 
sion. The fact that he ofifers them for sale creates the 
reasonable presump,tion that he has aright to sell, and 
that the goods are hia own unless the contrary be 
expressly stipulated. 2. That the goods are mer- 
chantahU when there is no opportunity for in^ecHony 
as if they be sold before arrival, or if they are in tie 
hold of a ship and the surface only can be seen. 
3. That they are reasonahly fit for the purpose for 
which they asre ordered or intended. ".If a man sells 
an article," says Chief Justice Best, "he thereby 
wanrantfl that it is fit for some purpose. If he sells 
it for a particular purpose, he thereby warrants it fit 
for that purpose." But when an order is given for an 
article of a certain and definite nature to be manu- 
fieu^tured, the seller cannot be understood as war- 
ranting it to be appropriate to the use for which the 
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buyer intends it, whether he knows the intention 
or not. For instance, a man Ordered " Chantry's 
smoke-consuming furnace" for a brewery; it was 
held that the seller could not be understood to war- 
rant that the ftimace was adapted to such use, but 
only that it was as good for the purpose as any an- 
swering to the description in the order. 4. "A war- 
ranty wffl be implied," says Story, " against all latent 
defects in two cases : 1st. When the seller knows 
that the buyer did not rely on his own judgment, 
but on that of the seller, who knew, or might have 
known, the existence of the defects. This exception 
to the general rule is allowed, on the ground that 
the seller, in such a case, is guilty of a constructive 
fraud, and however unintentionally, does, neverthe- 
less, actually mislead the vendee to his injury. If, 
however, the buyer do not rely on the seller, and the 
seller be not aware of the existence of a latent defect, 
and do no act, and say no word in relation to the article 
sold which has a tendency to mislead the purchaser, 
the rule of caveat emptor would apply. He must, 
however, be very careful not to do or say any thing 
calculated in the slightest degree to mislead the 
buyer, or the contract will not be binding." 2d. The 
second class of cases in which a warranty is implied 
against latent defects is, " where, from ttie situation 
of the parties, the seller might have provided against 
the existence of any such defects; or where a war- 
ranty against them is implied in the very nature of 
the transactions — as in the case of a manufacturer 
or producer who undertakes to furnish articles of 
his manufacture or produce in answer to an order. 
The ground of this warranty is the implied trust 
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and confidence necessarily reposed in such cases in 
the vendor by the vendee, with the tacit consent of 
the former." 6. Where goods are Mold by sampUy 
the law impliee a warranty that the bulk eorre^onds 
to the sample in nature and quality. "If the article 
be sold by the sample" says Kent, " and it be a fair 
specimen of the article, and there be no deception 
or warranty on the part of the vendor, the vendee 
cannot rescipd the sale. Sncb s^sale amounts to a 
warranty that the article is, in bulk, of the same 
kind and equal in quality with the sample. If the 
article should turn out to be not merchantable 
from some latent principle of infirmity in the 
sample as well as in the bulk of the commodity, the 
seller is not answerable. The only warranty is, that 
the whole quantity answers the sample." But the 
buyer should remember that the mere exhibition of 
a specimen of the goods at the time of sale will not 
of itself constitute a sale ♦by sample, and where 
there is opportunity for examining the bulk, it is a 
strong circumstance against so considering it. He 
should therefore always inquire of the seller whether 
he offers the specimen as a sample; and further, 
as we have stated before^ if the sale be made 
by sample, and the contract be reduced to writing, 
he should see th&t the memorandum refers to the 
sample, oy otherwise he will not be entitled to the 
privileges of a sale by sample. 

ni. l^^TjnuLENT Misrepresentation. 

The third and last exception to the toIq of caeeat 
emptor J or that the purchaser buys at Jus own risk, 
is where the teller has been guilty of firaudulent 
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misrepresentation and concealment. There is no 
principle in law more firmly settled than that fraud 
vitiates a sale, or rather renders it voidable at the 
option of the party defrauded. In all cases of fraud 
the purchaser has his choice of remedies : he may 
either return the goods and rescind the sale ; or he 
may retain the goods and recover damages for the 
deception. But it' is not every felse representatiou 
made at the time of sale, nor every concejilment, that 
can be considered fraudulent. To constitute a firaud 
there must be a misrepresentation in respect to a 
feet, affording a material inducement to a sale, by 
which the buyel* is deceived to his injury, or the 
concealment or suppression of a materij^ fact, which 
the seller is boutid in good feith to disclose, and in 
respect to which he cannot innocently remain silent. 
We will, however, look into this matter further 
when we become the seller. At present we need 
only consider the proper course for purchasers to 
pursue when they indw or suspect fraud. 

1. When you dii&over that fraud has Iten Jpractieedy 
and you do not intend to stand to the largain, exercise 
your right of rejection immediately after discovery of 
the fraud. Do not deal with the property as your 
own. It is always optional with a party defrauded 
to rescind the contract altogether, or to waive his 
right to relief by continuing to deal with the pro- 
perty as his own, with full knowledge of the fects. 
It matters not what time may have elapsed after 
consummation of the bargain before the buyer dis- 
covers the fraud-; but after discovery he must exer- 
cise his right of rescission within a reasonable time. 
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or the law will presume that he intends to assent to 
the bargain notwithstanding the fraud. 

2. Where a misrepresentation has been practiced 
that you believe would amount to a fraud in law, 
and you are not satisfied with the bargain, make an 
offer to the seller to n^cind the contract; but if he re- 
fuiej be certain that you can prove fraud before you 
resort to an action. Fraud must be proved and will 
not be presumed. Circumstances, doubtful, though 
suspicious, will not be sufficient to establish a case 
of fraud. Eemember that it is not every misrepre- 
sentation, on the part of a seller, that amounts 
to a fraud. False assertions, as to the value or 
quality of goods, are usually (except in cases of 
especial trust and confidence) treated as opinions on 
which the buyer has no right to plaqe reliance. 
Puffing and extravagant commendations of articles 
are among the seller's privileges, though they often 
prove the buyer's folly. To amount to a fraud there 
must be a misrepresentation on which the buyer 
has a right to rely, or thp concealment of a fact ma- 
terial for him to know, and by which he is misled 
to his iiyury. If the fact were trifling or unimport- 
ant, or if he knew at the time of sale that it was 
false, or if he were not misled by it to his injury, 
the misrepresentation or concealment will not estab- 
lish a case of fraud. " Fraud without damage, or 
damage without fraud, gives no cause of action ; 
but where these two do concur and meet together, 
then an action lieth." 

Anothef exception to the maxim of caveat emptor 
might be made by considering those cases in which 
relief can be had where the purchaser buys under a 
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MISTAKE OF FACTS ; but the rule is subject to many 
qualifications, and the law will never interfere where 
so much time ha9 elapsed as to render it impossible 
to reinstate the parties ui their original position or 
rights. Where, however, an injurious mistake is 
discovered within a reasonable time in respect to the 
nature of the subject matter of the sale — as where an 
article was bought as " waste silk," which could not 
£drly be sold by that name; or in respect to the 
quantity^ 2& when in a wle of a quantity or a^t, the 
buyer supposes he is buying the whole, and the 
seUer supposes be is selling a part only ; or in re- 
spect to the^n(?e, when the buyer supposes it be 
smaller than the seller intends — in these cases the 
sale may be, annulled, or equitable relief can be had. 
But the mistake must be in respect to a feet which 
would have affected the terms of the agreement, not 
trifling or immaterial, or it will not furnish sufficient 
reason for annulling the agreement* 

We will now dismiss the great and much abused 
rule of the Common JjQ,w ^ oaveat emptor^ and the ex- 
ceptions to it, and proceed to note the prominent 
points with regard to the acceptance and rejection 
of offer^-^e proper course to .be pursued in the 
event of a mistake in executing orders, and the flnal 
duties of the buyer. 

1. Bemember that where by the terms of an offer, 
it is incumbent on you to express dissent, or wher- 
ever your acts afford presumption of aasent, your 
acceptance will be implied. i 

2. When a verbal offer or proposal of ^ale is made, 
without any agreement in rei^ect tp the time ia 
which it must be accepted, it should be iK)<^pted pp 

12 
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the spot, or the person making the offer will not or- 
dinarily be bound. Yet if the circumstances of the 
case, or the custom of trade, or the conduct of the 
parties indicate that a reasonable time is to be 
allowed, during which the proposal may be ac- 
cepted, an assent ^ven within a reasonable tim^ 
will complete the contract unless previously re- 
tracted. V 

3. If you have taken an article on trial for a time, 
and intend to return it, do so before the time allotted 
has elapsed; itnd where no time has been fixed, 
within a reasonable time, or the bargain will become 
complete, and you will be liable few the price of the 
article. 

4. "When an offer which you deem advantageous 
and intend to accept, is made to you by letter, db not 
delay in mailing the letter qf acceptance, for the seller has 
the privilege of retracting or modifying his offer at 
any time before you deposit the letter of acceptance in 
the post-office. The contract is closed as soon as the 
letter, properly addressed, acc^ting the offer, is de- 
posited in the post-office, though it may never reach 
its destination, unless an intimation of retraction 
has been previously received. But if you mris:e an 
offer by letter, and subsequently write a letter, re- 
tracting your previous offer, before the party mails 
his letter of acceptance, it has been held that you will 
be bound to indemnify him for any loss, expense, oj 
damage he may have sustained by relying upon the 
contract, as if completed. This is in accordance 
with the rule that where one of two innocent persons 
must suffer, he who caused the injury should bear the 
los8« In making an offer by letter it is advisable 



Digitized 



by Google 



osDBBiNa aooi>s. 151 

to state that you will not consider yourself bound^ 
if notice of acceptance is not received at or before a 
certain time named. 

If you order goods, and they are forwarded before 
your letter of retraction is written, you are bound 
for the price; and if th^ ate destroyed you muet 
bear the loss. And if they are forwarded after the 
retraction is written, but before it is received, you 
are bound either to adhere*to your original proposi- 
tion or indemnify the party for his loss or trouble. 
If you die or becpme insane, and the person of 
whom they were4>rdered, being ignorant of the fikct, 
forward ihe goods, your representatives must pay. 

6. Ka proposal of sale be clogged with conditions 
or limitations, your acceptance must correspond 
with it exactly, or it will not be .binding. Anaccep- 
tance wbieh varies the terms of an ofter is simply a 
new proposition. Thus, in an action for the non-de- 
livery of barley, where it was proved that the defen-^ 
dants wrote to the plaintiflfe, oflFmng them a certain 
quantity of "good*' barley upon certain terms, to 
which the plaiotifib answered, after quoting the de- 
fendants' letter, as follows : " of which offer we ac- 
cept, expecting you will give us fine bariey and ftiU 
weight." The defendants in reply stated that their 
letter contained no such expression as fine barley, 
and declined to ship the same. The jury having 
found that there was a distinction in the trade be- 
tween "good" and "fine" barley: the court held 
that there was not a sujQicient acceptance. 

6. If goods have been sent you of a difierent qual-. 
ity or quantity from that ordered, you are not bound 
to accept tbem ; or if you ordered a certain number, 
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or measure, or quantity, you are not bound to take 
them or any part of them, unless all are furnished 
on the terms agreed upon ; but if you accept a part 
you will be prohibited from saying that the con- 
tract was entire^ and yon must accept and pay for as 
many as are individually fiirnished according io the 
contract 

Where ambiguity of expression iti an order is 
the cause of misapprehension and mistake, the loss 
must be borne by the person who gave the order. 

7. When goods not corresponding to your order 
have been, sent by mistf^e, and you see proper to 
keep them, you should give notice to the person who 
sent them tiiat they do not correspond with the or- 
der, and then you will only be liable for their actual 
worth* But if you determine not to keep them, it is 
your duty to notify the consignor of the fact, and 
that you awidt his oMers- If special orders be for- 
warded, they must be strictly observed ; if no orders 
be sent, you may proceed to sell the goods at public 
auction, and charge warehouse rent, expenses, &c. If 
the goods are perishable you must sell them imme^ 
diately, and then give notice that you hold the pro* 
ceeds subject to his order* 

Lastly, it is the duty of the buyer to pay the 
price agreed upon ; and in the absence of any agree- 
ment as to delivery, to accept the goods at the place 
of sale and take them away. If no price has been 
fixed upon, the law presumes that the market value 
of the goods at the time they were sold was the price 
intended. If the goods are to be paid for by bill or 
note^ it ift your dutr^r as buyer to tender one before 
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you are entitled to possession ; and if by an approved ^ 
bill or note, you must tender one to whicli no reason- 
able objection can be made. In rare instances, buy- 
ers have obtained possession of goods before tender- 
ing a note upon a promise to call subsequently and 
settle, and then refused to do so, but courts have de- 
cided that no property passes by such delivery, and 
that the seller may recover possession. 

Where goods have perished, provided the seller 
has performed his part of the contract, it is the duty 
of the buyer to pay the price agreed upon, together 
with all the reasonable expenses incurred in keeping 
them until delivery. 
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CHAPTER Vn. 
SELLING GOODS. 

POINTS WHICH THB LAW REQUIB]^ BBLLSBS TO OB- 
SfiRYB. 

"Men buy to s^ll, and sell to "buy again." This 
is the circular, ever-revolving, never-ending move- 
ment that constitutes trade. The trader, v^hose 
duties and responsibilities as a buyer we have just 
considered, as soon as his purchases are in store, is 
anxious to dispose of them. The stock that he 
selected with so much care, becomes each successive 
day less pleasing to his fancy; and as we presume 
he is desirous of making bona fide sales without 
danger of having them annulled by legal inter- 
ference, or of involving himself in unforeseen diffi- 
culties, we shall seek the points that the law re- 
quires him to observe in order to attadn this end. 

In the first place, the law requires a Seller to ob- 
serve, that the party proposing to purchase w legally 
capable of binding himself by a contraet. . As a general 
principle, the law presumed that all persons are capa- 
ble of making contracts, but nevertheless it will re- 
lieve certain persons, or persons in jftjcertain condi- 
tion, fix)m all responsibility for their agreements, on 
the ground of being incapable to give a legal assent. 
Of this class are idioti, lunatics, and persons grossly 
intoxicated^ and consequently sales made to them, 
(154) 
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unless decidedly for fheir beneft, may be annulled. 
What an t4iot is, has never been defined with ceiv 
tainty in the law. It has been decided that a per- 
son who is capable of learning the alphabet is not 
an idiot. But tbe question usually submitted for a 
jury's decisicm in cases involving this point, is: 
Was Ihe person of sound mind or not^ and capable 
of understanding the tnmsaotion ? If not, the sale is 
void. Mere weakness of mind, however, unless the 
deficiency be so great as to give an .undue advan- 
tage to the other side, does, not constitute such a 
deficiency of intellect, as to prcdubit the party from 
eontraoting. A lunatic is a person whose fisiculties 
are Pranged, and whose mind is incapable of se- 
quence of thought or argument If his lunacy be 
continuous and unbroken, he cannot at any time 
make a contract either for himself or in behalf of 
smother ; but if it be merely occasional, leaving his 
mind sane at intervals, he may make a binding con- 
tract during sudi intervals. £F his lunacy be merely 
up<m a particular point, or Bu1[]gect, or class of sub- 
jects, his incompetency to contraet is limited to 
such matt^ as relate to the particular monomania 
or hallucination* 

A contract made with a person so intoxicated at 
the time as to be incapable of understanding &e 
transaction or exexdsing his judgment, may be 
avoided by him on the proof of this fact, no matter 
in what way the drunkenness may have been occa- 
sioned. It will be presumed that he could have 
given no consent. But if there were not that de- 
gree of intoxication, he can have no relief unless 
Ihere waa^ some contrivance to draw him into drink, 
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or some unfair advantage taken of his condition 
to obtain an unreasonable bargain from him. 

Slaves are also incompetent to make any purchase 
or sale, except of themselves- The only contract 
made by them, which the law recognizes as valid, is 
a contract with their masters for their emancipation. 

n. The law requires the exercise of caution in 
making contracts with infants^ and ^ufith women who 
are married. 

An infant, as the law affectionately calls everyone 
who has not attained the age of 21, cannot, as a 
general rule, make a contract which he may not 
disaffirm during minority, or within a reasonable 
time afterward. If you seH Mxji goods on credit, 
and he resell them, and then refuse to pay, you are 
without legal remedy. If you buy a horse of him, 
paying the price, and he reftise to deliver, your mor 
ney is gone. He is not liable on his promissory note, 
nor bond, nor for borrowed moiiey. If he under- 
take to do a certain act, and receive money in ad- 
vance therefor, he cannot be compelled to perform 
his promise after h$ has parted with the considera- 
tion ; nor can the money be recovered from him, 
for it was the folly of the party to trust him* If, 
however, he retain the specific and identical considera- 
iimy and it can be^ identified^ he becomes the trustee 
of the other party, and as soobl as he disaffirms his 
contract, or reftises to perform it, he is bound to 
surrender it. So, if an infant has advanced money 
which has been parted with by the other party, and 
afterward disaffirms the contract, he cannot, if he 
have received any benefit therefrom, recover from 
the other party the advanced consideratioEu Thus, 
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if he buy a large quantity of grain, and after reagil* 
ing a portion disaffirm his contract, he cannot, by 
returning the remainder, acquire a right to sue the 
seller for a proportional part of the price. An in- 
fantis not bound by his executed contracts if it be 
in tixe power of the other party to replace him in 
th9 same condition in respect to the matter as that 
in -which he wfts before the contract; but in such 
cases he must return the consideration which was 
advaoiced to him. 

The general rule^ denying the obligatory power of 
an in&nt's contracts, admits of one exception. He 
can make binding contracts for meat, drink^ clothing, 
physic, and such other necessaries as may be suit- 
able to his actual condition; but eren in these 
cases some care is required on the part of the seller. 
He is bound to ascertain that the articles which the 
minor proposes to purchase are actually necessaries^ 
and that the latter is not already provided with 
them by his parents or friends. An in&nt who 
lires with his parents, or guarditm, or other person 
under whose care he has be^i placed by them^ and 
is properly maintained, cannot bind himself to a 
stranger even for necessaries. ^' Kp man," saya Mr. 
Justice Gould, ^' shall take upon himself to dictate 
to a parent what clothing the chyd shall wear, at 
what time they shall be pitrchased, or of whom." 
If a tradesman furnish articles which might be ne- 
cessary if the infimt were not already shpplied by 
his parents, or if confiding in &l9e appearances, he 
furnish articles too expensive or nmnerous for the 
infant's real condition, he is not entited to recover 
pay for them. Good$ furnished to an in&nt trader 



Digitized 



by Google 



15S- THB LEGAL ADYISCR. 

apft not neceesariee, altliougli he gain his living by 
trade. 

Infancy is no plea' to actions founded in misrepre- 

' sentation or fraud. If an infant falsely represent 

himself of age, and on the faith of this another ^11 

him goods, the seller may retake th^ goods or sue 

him in damages. 

A person may bind himself by a contract made 
the day previous to his 21st birth-day ; and it has 
been held that " if one be bom on the first day of 
February, at eleven at night, and on the last day of 
January, in the 21st year of his age, at 1 o'clock in 
the morning he make a will of land, it is a good 
will, for he was<then of age." It is also settled that 
an express promise, after he comes of age, to pay 
back mone;^ borrowed, or for goods purchased dur- 
ing his minority, will bind him ; but such promise 
must be given voluntarily, and with a full knowU 
edge that he then stood discharged by law. 

A married womariy except under peculiar circum- 
stances, as where the husband has been unheard of 
for seven ye^irs, or has deserted h#r, and left the 
country witiout intention of returning, cannot make 
a contract • that will be personally binding on her, 
and hence the more important question is, in what 
cases are husbands liable for their wives* contracts ? 
As a general rule a husl>and is only liable upon those 
contracts of his wife, which he has either expressly 
or impliedly authorized or assented to. Kyou make 
a contract with a married woman and desire to 
charge the husband, you must be able to prove that 
she was acting under kis authority. A husband is 
liable for actual necessaries supplied by order of the 
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wife ; but the tradesman most show that they were 
actual neceBsaries suitable to hes rank aud condi- 
tion, and that she was not already sufficiently sop- < 
plied with them. A husband is Bable where the wife 
haa been in the habit of purchasing similar articles 
from you, whether they be necessaries or not, and 
the bill has been paid by th^ husband^ unless he has 
given notice that the wife has no authorilg^ from him 
to buy; but if you have given credit on your books 
exclusively to tiie wife, or have taken a promissory 
note from her for the amount, the husband is not 
liable. He is not liable even for necessaries after 
separation caused by the adultery of the wife, in 
whatever manner such separation may have been 
effected, wfiether by a decree of divorce, or a volun- 
tary elopement of the wife, or her ftm^ble expul- 
sion by the husband; nor after separation by 
mutual consent if he give the wife an allowance adl^ 
quate to her maintenance, althoT\gh there be no 
written agreement between them. Sp the elope- 
ment of a wife without a sufficient cause, although it 
be not in an adulterous manner, absolves the hus- 
band from all liability on her account; but in this 
case he is bound to receive her again on her solici- 
tation to return; and if he refuse, he is liable for 
necessaries ftimished to her. A man who holds a 
woman out to the world as his wife, and allows her 
to use his name, is liable for her engagements, 
although the creditor knew that the parties were not 
married. But a man is not liable for necessaries 
supplied to a woman on the ground that he had 
formerly lived with her, and represented her to be 
his wife. 
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A married woman's disabilify to make contfacts 
biading upon her k aet affiscted by the mmrrkd wo- 
man'i act; but in cases where the husband being 
liable for her contx«cts has not sufficient property to 
answer tixe charge, her's may be reached by l^;al 
process. 

III. Now assuming tiiat tlw party to whom you 
are about to sell is competent to bind himself by a 
contract, we pass on to consider the obligations which 
the law imposes on^a seller in making the biKrgain, 
and after it has been completed. The two great 
dangers which lie in the {)ath of a seller who is de- 
sirous of avoiding lawsuits, are constructive firaud, 
and constructive or implied warranties. In all con- 
tokcts of sale where the contrary is not expressly 
stipulated, the law implies a warranty that the seller 
has a title to the goods, i£inhi$ poMtesnon^ which he 
*ftls,and he is answerable to the ptfrchaeer if the 
title prove defeetive. By the act of selling he is 
always understood to affirm that tJie property he 
sells is his own, free and dear, whether he does or 
does not make any distinct affirmation of title, or 
whether he knows of any defect in his title or not. 
But where the property sold is not In his possession, 
and he makes no assertion of title, the prevailing 
rule of law seems to be that the purchaser buys at 
his peril. 

Fraud, it is well known, vitiates all contracts. 
But what amounts to fraud is not so clear, and will 
depend a good deal upon circumstances. Some l^w 
writers have defined fraud to be " every kind of arti- 
fice employed by one person for the purpose of de- 
ceiving another," but the courts have invariably re-- 
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fused to d^ne its metes and bonnd^ so that its pre- 
sence in each case as it arises, may be judged of ac- 
cording to the peculiar circumstances of tiiat case. 
The proof of fraud being the point mainly relied 
upon by purchasers who are dissatisfied with their 
bargains, it is always a matter of importance to 
sellers to guard against its e^stence, either as a fact 
or as a legal inference. To this end we advise, 

First, To state your opiniona respecting the subject 
of the contract as matters of opinion or beUef and not 
as facts. The difference between a false statement 
in matter of fact, and a like misstatement in matter 
of opinion, was adverted to in the preceding chapter 
on buying goods. It is well settled that any mis- 
representation by one party, of a material fact on 
which the other party had a right to rely, and was 
deceived to his injury, is a fraud; and it matters not 
whether the party misrepresenting did not know it 
to be false, or even believed it to be true, provided 
he positively stated it, and ttie other party having a 
right to rely upon it was misled to his injury. " We 
take it to be a well-settled rule," says 0. J. Shaw, 
"that in the case of a fpilse and fraudulent represen- 
tation by a vendor in matters of fact within his 
knowledge, or which he affirms to be within his own 
knowledge, not as to matters of opinion, judgment, 
probability or expectation, in a matter essentially 
affecting the interests of the other party, a matter in 
which he reposes confidence in such affirmations, 
and is in fact deceived by it, the party thus deceived 
may repudiate and rescind the contract at his elec- 
tion." Hence, where a party falsely represented 
that a steam engine was of twenty horse power-^ 
13 
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that it was in good order and so certified to by 
engineers; that it was fit for mining purposes, 
free from rust, and that it had been standing for 
two or three years. Each misrepresentation was of 
a material fact, and the contract was set aside for 
fraud. But an expression of opinion or judgment 
by the seller as to the qualities or value of an article, 
even if false, does not amount to a fraud or to a war- 
ranty. Every person reposes at his peril in the opin- 
ions of others, when he has an equal opportunity to 
form or exercise his own judgment. Pujfing or 
strong commendation of articles is therefore allowa- 
ble, and does not amount to a firaud that will avoid 
a contract. False statements in respect to the motives 
and inducements to a sale will not invalidate a con- 
tract, and it is the buyer's indiscretion to rely upon 
them. It will also be the seller's indiscretion if he 
suffer statements, however false, as to the motives of 
the purchase, to influence the price. Thus, in a case 
where a purchaser stated that his partners would not 
give more than $4000 for the seller's interest in a 
concern, whereby the latter was induced to tafee that 
sum, and though he was afterward able to prove 
that they would have given $8000, it was held he 
was not entitled to relief. To entitle either party 
to relief on the ground of fraud, there must be a false 
representation of something material stated posi- 
tively and unequivocally during the negotiation^ and 
not an assertion as a niatter of opinion, which does 
not imply knowledge, and respecting whicl^ men 
may differ. It is always a question for the jury to 
determine, whether a representation be part of the 
contract, or merely an expression of opinion. 
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Secondly, To avoid all tricks or artifices calculated 
to mislead. It seems to be a well-settled rule in law, 
that a buyer is at liberty to cheat himself su^ mucli a9 
he pleases, but the seller must not in 'the slightest 
degree assist him to cheat himself. Where the cir- 
cumstances are suspicious, courts look narrowly into 
the actions of the seller, and the slightest false repre- 
sentations, or attempts to withdraw the attention of 
the buyer, or even the darkening of a window in 
some cases, has been construed to be firaud. In the 
celebrated barley-corn case, tried more than a hun- 
dred years ago, where a man sold a horse for a bar- 
ley-corn for the first nail in his shoe, doubling it for 
every other nail, there' being thirty-two, which 
amounted to 600 quarters of barley — the judge set 
aside the contract, and directed the jury to give the 
plaintiff the value of the horse as damages. 

Thirdly, Do not suppress material facts respecting 
the thing soldy nor conceal latent defects known to you* 
"K there be an intentional concealment or sup- 
pression of material feicts," says Kent, "in the 
making of a contract, in cases in which both parties 
have not equal access to the means of information, 
it will be deemed unfeir dealing, and will vitiate 
and avoid the contract. As a general rule, each party 
is bound to commutiicate to the other his knowl- 
edge of material facts, provided he knows the other 
to be ignorant of them, and they be not open, or 
naked, or equally within the reach of his observation. 
In the sale of a ship which had a latent defect known 
to the seller, and which the buyer could not by any 
attention possibly discover, the seller was held to be 
bound to disclose it, and the concealment was justly 
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considered a breach of honesty and good faith. So, if 
one party suffers the other to buy an article under 
a delusion created by his own conduct, it will be 
deemed fraudulent and fEttal to the contract ; as if 
the seller produces an impression upon the mind of 
the buyer by his acts that he is purchasing a picture 
belonging to a person of great skiU in painting, and 
which the seller knows not to be the fiwt, and yet 
suffers the impression to remain, though he knows 
it materially enhances the value of the picture in the 
mind of the buyer. One party must not practice 
any artifice to conceal defects, or make any repre- 
sentations for the purpose of throwing the buyer off 
his guard." 

But not every concealment of facts material 
to the interests of a party will be considered a 
fraud. It must amount to a suppression of facts 
which one party under the circumstances was bound 
in conscience and duty to disclose to the other, and 
in respect to which he could not innocently be si- 
lent. There is usually a distinction made between 
circumstances that are extrinsic, and those which 
are intrinsic and form material ingredients of the 
contract. Thus, I am not bound to disclose my 
knowledge of the state of the markets— of the rate 
of duties — of the occurrence of peace or war; whilst 
silence respecting latent defects, natural or artificial 
in the article itself, and knoum to we, would be a fraud.* 

* What remedy, if any, % seUer has, if a man knowing his own 
insolvency and ntter incapacity to make payment, bays goods of 
him who is ignorant of his insolvency, and sells them nnder the 
belief of his solvency and good faith, seems to be a matter not well 
settled. Wm. Story in his treatise on sales says " if a man know-* 
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IV. When the terms of a negotiation have been de- 
termined upon^ reduce the contract to writing^ and he 

ing tlnat he is insolvent and incapable of making payment, pur- 
chases goods of another, who is ignorant of any change in his 
circnmstances, and sells them under the most implicit belief in 
the good faith and solvency of the buyer, the concealment of his * 
insolvency would be a direct fraud on the seller, for which he 
could recover^ andJie cites in support thereof Conyers v. ii]liB, 2 
Mason, 239. Kent in his Commentaries, vol. 2, p. 497, n., says, "A 
purchase of^ goods with a preconceived design not to pay for 
them is a fraud, and will avoid the sale. No title passes to the 
vendee." (Bristol v. Wilsmore, 4 B. and 0., 514 ;13'W'endell, 670, 
et aZ.) But in the case of Croris v, Peters, 1 Green. R., 376 it was 
decided that 'Hhe mere insolvency of the vendee, and the liabilty 
ity of the goods to immediate attachment by his creditors, though 
well known to himself and not disclosed to the vendor, would not 
of itself avoid the sale;" and in the case of Smith v. Smith, de- 
cided by the Supreme Court of Pennsylvania, and reported in iw- 
ingston's Monthly Law Magassiney for Js^n., 1854, it was held that a 
sale will not be set aade as fmudulent simply because the buyer 
was a^ the time unable to Qiake the payment agreed upon, and 
knew his ina,bility, and did not intend to pay. J. Lowrie says, ** An 
intention not to pay is dishonest, but it is not fraudulent. (9 Watts. 
34 ; 6 Wend, 81.) The law provides an action on the contract as 
the remedy for just such dishonesty. And it is no more fhiudu- 
lent to have Such an Hitei^on at the time of purchase than at 
the time when payment ought to be made. Such intention by 
itself is disregarded by the law, for it can be set aside by the 
usual contract remedies. 

''Nor does insolvency make a sale voidable after delivery. 
(6 Wend, 81 ; 2 Mason, 240.) If such were the law, there is no 
calculating the suspicions Mid disputes it would nourish. If it 
were bo, the law of ttoppage in iranmiu would be efiSectually 
aboli£(hed by one of a much more sweeping character. Nor does 
insolvency combined with an intention not to pay, for it is no 
more fraudulent in an insolvent than in a perfectly solvent man 
to have such an intention. The buyer's knowledge of his insol* 
vency would t^e quite as dangerous a test of fraud, for it might 
13* 
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careful that it embraee% the namet of the seller and the 
buyer J the commodity and the price^ the time of credit j 
%f any^ and the conditions of the delivery. 

The policy of reducing all contracts to writing is 
too obvious to be insisted upon ; but aside from this, 
the great majority of the States of thig Union have re- 
enacted the celebrated statute of Charles 11., known 
as the Statute of Frauds, in which &ere are two pro- 
visions rendering a memorandum in writing, in cer- 
tain cases, absolutely essential to the validity of a 
contract. The fourth section of the English Statute 
of Frauds declares, among other things, that no ac^ 
tion shall be brought to charge any person upon any 
agreement not to he performed within one year from 
the making thereof unless there be some memorandum 
in writing y of the agreement signed by the party to be 
charged. Plain as the provisions of the Statute of 
Frauds apparently are, it has been said, that a mil- 
lion of dollars have been expended in explaining 
them, and the above provision, with the others, has 

always be inferred fron^ the fact of insolvency, and from the pre- 
sumption that every man is acquainted with his own afibirs/' 

" As to the fact of not revealing big insolvency, it is com- 
pletely set aside by the principle, that no man is nnderal^al 
obligation to make known his circnmstances when he is buying 
goods, and no wise dealer would rely upon his representations if 
he did." 

'* The right of a reclamation after deliveiy exists only where 
an action of deceit would lie. As a man cheated out of his mo- 
ney may sue in assumpsit or deceit, so one cheated out of his 
personal chattels may sue in trover, replevin, or deceit. The in- 
jury and the remedy correspond in substance. But there must 
have l)een actual artifice intended and fitted to deceive, before 
a man can claim he had been defrauded." ^ 
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largely engrossed the attention of courts. In the 
m^ority of our States it is held that this memoran- 
dum must set forth, not only the promise, but the 
feet; that it is founded upon a valuable considera- 
tion, and that the statute only applies to agreements 
which, by express stipulation, are not to be per- 
formed within a year. If the performance depend 
upon a contingency, which may take place within a 
year, a verbal agreement is sufficient; but if it is 
expected that the agreement will be but partially 
performed witiiin a year, the statute applies. It ex- 
cepts only tliose agreements that are to be, or may 
be performed within a year. Thus, in a case where 
Mr. Boydell, a London publisher, proposed to pub- 
lish a series of parts from Shakspeare's plays, in 
numbejs, at the piice of three guineas a number, 
twa guineas to be paid at the time of subscribing, 
and the remaining guinea on the delivery of each 
number, and agreed that one number at least 
should be published annually ; it was held that to 
bind a subscriber an agreement must be in writing, 
and signed by^ him. It was further held in this 
case, that the subscriber's signature in a book en- 
titled^ Shakspeare's Subscribers — ^their signatures," 
not referring to a printed prospectus which con- 
tained the terms of the contract, was not sufficient 
to take the case out of the statute, as the connec- 
tion could only be established' by parol evidence. 

The seventeenth section of the English statute 
enacts "that no contract for the sale of any goods, 
wares, and merchandise, for the price of <£10 ster- 
ling or upward, shall be allowed to be good except 
the buyer actually receive the same, or give some- 
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thing in earnest to bind ihe bargain, or in part pay- 
ment ; or that some note or memorandum in writ- 
ing of the said bargain, be made and signed by the 
parties to be charged by such contract, or their 
agents thereto lawfully authorized*'* This provision 
has been adopted generally by the different States , 
of the Union ; but the amount necessary to bring 
a contract within the statute, diff^^ in many of 
them. In Massachusetts and New York, it is $50 ; 
in Vermont, ^0; in Connecticut, $35; in New 
Hampshire, $33.33; and in Hew Jiarsey, $30. Since 
its enactment there has been an mimense deal of 
litigation, in which the questions as to what consti- 
tutes a sufficient delivery, or acceptance, or earnest, 
or memorandum in writing, under the statute, have 
been considered; but the later authorities have 
been disposed to construe this provision liberaily, 
and have decided that a delivery of a bill of parcels 
to the purchaser, with his name written thereon and 
accepted by him, is a suffi'dent memorandum in 
writing within the statute. It has also been de- 
cided that the statute applies only to such goods as 
have a ^^ present existence in the shape in which 
they are to be delivered at the time of making the 
bargain ;*' hence, contracts for the sale of growing 
crops, or of fruit when it has ripened, or of goods 
to be manufactured, are not considered within the 
statute. 

In preparing a bill of parcels where you do not 
intend to warrant, it may be to your interest, as 
seller, to avoid the use of more words, descriptive 
of quality or excellence, than are absolutely neces- 
sary to identify the transaction. 
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V. As soon as possible after the negotiation has been 
completed^ separate the goods sold from the bulky and 
fit them for deliver}/. 

It is a well settied doctrine in the law of sales, 
that if any thing remain to be done as between the 
seller and the buyer, in order to distinguish goods 
sold -from the general bulk, they are at the seller's 
risk; but when, every thing has been done by the 
seller to put the goods in a deliverable state, the 
property, and consequently the risk of them, passes 
to the buyer. If a portion only of the goods have 
been separated from the stock or quantity, and an 
accident happens, the risk of the buyer is limited to 
the portion so separated or ascertained. Thus, in a 
case where turpentine in casks having been sold at 
auction, at so much per cwt., the casks to be taken 
at a certain marked quantity, except the last two, 
out of which the seller was to fill up the rest before 
they were delivered to the purchasers, on which ac- 
count the last two casks were to be sold as uncertain 
quantities; and a portion of the casks having been 
filled up from the last two, when a fire consumed 
the whole ; it was held that the property passed to the 
buyers in all the casks that were filled up, because 
nothing frirther remained to be done to them by the 
seller; but the property in the casks not filled up, 
remained in the sellers, at whose risk they con- 
tinued. 

In the absence of any express agreement, it is the 
duty of the seller to weigh, measure, or number the 
goods at his own expense^ for the law will not imply 
that the buyer shall pay for any services rendered 
in relation to the property previous to the comple- 
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tion of the sale by delivery. In a case where the 
plaintiflSs having sold to the defendant the wool 
lying unsacked in three rooms, the quantity to be 
ascertaiiied by weighing, but without any expre%9 
contract as to who should be at the expense of sack- 
ing; and the plaintiffs sacked the wool in sacks fur- 
nished by the defendants, and then weighed and 
shipped it : it was held^ that as the sacking preceded 
the delivery of the wool, the law would not imply a 
contract on the part of the defendants to pay the 
plaintiffi for sacking. 

VI. When goods have been set tmde to be sent for- by 
the purchaser^ or to be sent to Am, then is the time to 
make the entry in your boohs of a charge against him^ 
and such entry will be evidence. 

VJLL. Perform aU conditions or stipulations intro- 
duced into a contfTOct of salcy and binding upon you as 
seller, or the purchaser wiU not be bound by the contract. 

Conditions inserted in contracts of sale, are usu- 
ally conditions precedent, and stipulations as to 
precise facts to be done are generally equivalent to 
conditions. If I sell goods "to be delivered on or 
before" a certain day, and fail to deliver them within 
the time mentioned^ the purchaser is not bound to 
take tiiem. The fact that it was impossible for the 
seller to deliver, has been held no defense to an ac- 
tion for non-delivery, as where the defendants hav- 
ing engaged, without reservation, to ship to the 
plaintiff certain quantities of hemp, on or before a 
day mentioned, and the Russian government confis- 
cated tiie hemp as British properly, the court held 
they were, nevertheless, liable for the non-perform- 
ance of their contract. Again, if I sell goods, stipu- 
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lating to mention to the buyer the name of the ship 
in which they will be shipped a« toon <u I know itj 
and neglect to comply with this stipulation in strict 
terms, the purchaser need not take the goods. A 
neglect of eight days after knowledge under this 
stipulation, was held &tal to the contract. 

In construing conditions in a contract of sale, 
courts endeavor to carry into eflfect the intentions 
of the parties. Where a party sold " 32 tons, more 
or less, of Riga Ehine hemp, on arrival per Fanny 
and Almira," it was held, that this meant, on the 
arrival of the goods — and on the ship arriving with- 
out the goods, the contract was at an end. Where 
goods aiie sold with the privilege of return in a 
certain time, if not damaged, and the purchaser 
neglect to return them within the time, or if they be 
damaged, he must pay for Aem. Wliere goods are 
sold with the privilege of return, but no time is men- 
tioned, the^contract will be held to mean a reason- 
able time; and what is a reasonable time is a question 
of law for the court to determine, in view of all the 
circumstances of each particular case. 

Whereat sale is made on a credit of six or nipe 
months, the purchaser cannot be sued for the price 
until nine months have elapsed^* 

* " So, where goods were sold at six months' credit, payment 
to be made by a bill at two or three months, at the vendor's op- 
tion — ^it is in effect a credit for nine months. And even thqagh 
the vendee be guilty of such fraud as would have entitled the 
vendor to reclaim the goods, he cannot maintain an action for 
the price until the time of credit has expired." — Long on Sales, 
p. 190. 
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Vin. Deliver the goods sold^ at thetime^ and in the 
mode agreed upon^ and at the place designated. 

Until the time of delivery the seller is bound to 
keep goods sold with ordinary care, and is liable 
for tiieir loss through his gross or wanton negli- 
gence. If no place of delivery was agreed upon, the 
place where they were at the time of sale will be 
deemed the place of deliveiy. When the goods are 
bulky, a delivery of a part for the whole, or the de- 
livery of the key of the warehouse in which they are 
locked up, or the receipt of warehouse rent for the 
thing sold, which by the desire of the buyer remains 
with the seller, or the marking of goods by the di- 
rection of the buyer, or the delivery of a written or- 
der directing the person in whose care the goods 
are, to deliver them to the buyer, has been held suflSi- 
cient evidence of delivery to entitle tiie seller to an 
action for goods sold and delivered, and to enabte 
the purchaser to maintain an action of trespass 
against a subsequent purchaser who got possession 
of them. 

If the parties are distant from each other, the 
seller must follow the directions of the buyer with 
regard to the way of sending the goods sold to him, 
and if he disregard such orders, he is responsible for 
their loss in transportation. If no directions be 
given, or if they be general, without naming any 
particular mode, an observance of the usual precau- 
tions will protect the seller. On delivering goods 
tp a carrier the seller must exercise due care and 
diligence, so as to provide the consignee with a 
remedy over against the carrier ; and if they be sent 
by ship or otherwise, it is a part of his duty to notify 



Digitized 



by Google 



A BBLLBB^S LIBN. 178 

the buyer of this fact, so that he may insure or take 
other precautions. If the u^age between the parties 
has been for the seller to insure, or if he has re- 
ceived specific instructions to insure in any particu- 
lar case, and he neglects to do so, he is liable for a 
loss occasioned by tihis negligence. 

IX. Do not part with the po$$e88ton of the good$ 
soldy if you wish to maintain a lien upon them until 
payment 

When goods have been made ready for delivery, 
the seller has still the right of possession until the 
buyer performs the conditions precedent, which in a 
sale for cash is the payment of th^ price. If he neg- 
lect or refuse to pay for them within a reasonable 
time, the seller may treat the sale as void, and resell 
the goods, or he may resell the goods at auction and 
hold the buyer responsible for any deficit in the 
price. If, however, credit was agreed to be given, 
the seller must surrender possession upon request, 
or on refusal the buyer may take them by trover^ un- 
less in the meantime he has become insolvent, when 
the seller may demand security and refuse to deliver 
without it. Where payment is expected on delivery, 
and the buyer on getting th^ goods omits, or evades, 
or refuses to pay for them, or when he obtains them 
upon false pretences under color of purchasiijg them, 
the seller has a right instantly to reclaim the goojis. 

X. After parting with the possession of goods 
without payment received, you learn that the pur- 
chaser is insolvent, stop the goods before they oome into 
his possession. A right to stop goods, which is called 
the right of stoppage in transitu^ the law gives to the 
seller to protect him in case of the buyer's insol- 

14 
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vency. It is a right which is superior to all claims 
of the creditors of the purchaser, and cannot he super- 
ceded by their attachment or levy on the goods 
before Oiq tranfiitus is at an ^nd. It is a right 
which nothing can defeat except payment of the 
whole price ; or delivery of the goods to the pur- 
chaser; or a bona fide sale or mortgage of the go^ds 
for a valuable consideration, accompanied with a 
transfer of the bill of lading. 

Payment of the whole price will of course divest 
the seller of the right of stoppage, but it is well set- 
tled that payment in part, or the taking of a bill 
of exchange or promissory note for the price, though 
indorsed over by the seller to a third person, will 
not divest him of this right. 

"What constitutes a sufficient delivery of goods to 
take away this right has given rise to questions of great 
nicety and difficulty. "In many of the cases,'* says 
Kent, "where the vendor's right of stopping in tran- 
situ has been defeated, the delivery was construc- 
tive only ; and there has been much subtlety and re- 
finement on the question, as to the facts and circum- 
stances which would amount to a delivery sufficient 
to take away the right The point of inquiry is, 
whether the property is to be considered as still in 
its transit ; for if it has once fairly arrived at its des- 
tination so as to give the vendee actual exercise of 
dominion or ownership o^er it, the right is gone. 
The cases in general on the subject of constructive 
delivery may be reconciled by the distinction that 
if the delivery to a carrier or agent of the vendee be 
for the purpose of conveyance to the vendee^ the right 
of stoppage continues, notwithstanding such a con- 
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Btructive delivery to the vendee ; but if the goods be 
delivered to the carrier or agent /or %afe custody or for 
disposal on the part of the vendee^ and the middleman 
is by agreement converted into a special agent for 
the buyer, the transit or passage of the goods ter- 
minates, and with it the right of stoppage/' It has 
been decided that a delivery of a key of the seller's 
warehouse to the purchaser; or paying the seller 
rent for goods left in his warehouse ; or lodging an 
order from the seller for delivery with the keeper 
of the warehouse; or delivering a bill of parcels to 
the buyer, with an order on the storekeeper for the 
delivery of the goods ; or demanding and marking 
the goods by the agent of the buyer at ttie inn where 
they had arrived, at the end of the journey ; or suf- 
fering the goods to be marked and resold and 
marked again by the under purchaser, ar« all acts 
of delivery sufficient to take away the seller's right 
of stoppage in transitu. But if the delivery be not 
complete, and some other act remains to be done by 
the consignor, the right of stoppage is not gone ; and 
if the goods are lodged in a public warehouse for de- 
fault of duties, though arrived at the port of delivery, 
they are not deemed to have come into possession of 
the buyer so as to deprive the consignor of his right. 
It is now also well settled, though no principle in 
mercantile law has been more elaborately discussed 
and controverted, that the seller's right of stoppage 
upon the occurrence of insolvency in the buyer, may 
be defeated by a bona fide sale or mortgage of the 
goods for a valuable consideration, accompanied 
with a transfer of the bill of lading ; and tiie validity 
of the assignment is not confined to those cases in 
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which the assignee has no notice that the goods 
have not been absolutely paid for in money. " If 
the assignee takes an assignment bona fide^' says 
Justice Wheeler, " without notice of any such cir- 
cumstances as would render a bill of lading not fairly 
and honestly assignable, he acquires a good title 
against the assignor. Goods are seldom actually paid 
for in money at the time of their shipment ; in general 
a bill of exchange is drawn for the price. If a person 
knowing that such is the transaction, and that the 
bill of exchange has been accepted, takes an assign- 
ment of the bill of lading fairly and honestly, for a 
valuable consideration, before the money becomes 
payable, without any reason to know or apprehend 
that the consignee is likely to fail, and not to pay the 
money in due time — ^the consignor cannot prevent 
the delivery of the goods." 

The validity of the right of stoppage depends en- 
tirely on the bankruptcy or insolvency of the buyer ; 
and it appears to be considered that the term insol- 
vency, when used with reference to this right, means 
a general inability to pay, evidenced by stoppage of 
payments. No particular form is necessary to stop 
goods in transitu; hence it has been stated gene- 
rally that the seller may take them by any means 
not criminal. A demand of the goods of the carrier, 
or a notice to him to stop the goods, or an assertion 
of the seller's right by an entry of the goods at the 
Custom House, or a claim and endeavor to get pos- 
session, is equivalent to an actual stoppage of the 
goods.* 

* Whether the right of stoppage in transitu^ when exercised, 
gives the seller the right to rescind the contract, or whether it is 
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Lastly — TJhe law requires from the seller a strict 
complianee with his express and implied warranties. 

What is a warranty? Express warranties hav^ 
been thus defined: every affirmation^ at the time of 
sale of personal chattels or goods, is a warranty , pro- 
vided it appears to have been so intended. Mere affir- 
mations or representations, whether oral or written, 
mere expressions of judgment, or opinion, or belief, 
do not constitute a warranty: it must be an asser- 
tion upon wbich the seller intends that the buyer 
shaU rely, and upon which he does rely. It is well 
settled tiiat no particular form of words is necessary 
to constitute a warranty. I "promise" that the 
matter is so, is as well as if the words were: "I 
will warrant that it is so." (19 John., 290.) And so 
if any other words of affirmation are used in such a 
manner as to show that the party expects or desires 
the other to rely upon the assertion as a matter of 
&ct, instea4 of taking it as an expression of judg- 
ment or opinion of the seller, it amounts to the 
same thing. But in cases of express warranty, or a 
representation mnounting thereto, you will only be 
bound to make it good according to its terms and 
evident import. If it be limited to particular quali- 
ties, or to a certain duration of time, your liability 
does not extend beyond such qualities or such time. 
If the warranty be expressed in technical terms, it 

merely an exteimon of his lien, seems not to be well settled, bat 
the weight of anthorities are in favor of the latter view, and that 
the seller can only legally sell the goods as any one may sell those 
on which he has a lien ; if they brieg more than the debt, he must 
acoonnt for the snrplns, and if they bring less, he may demand the 
balance from the purchaser or his assignees. 
14* 
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is to be interpreted according to their technical 
meaning, unless they be plainly used in a diflferent 
sense, and so understood by the buyer. Thus, a 
warranty that a horse is " sound," will be held 
to mean that he has not any unsoundness calculated 
to render him less serviceable permanently; but by 
custom and usage it does not provide against "roar- 
ing," — unless it can be shown to proceed fipom some 
organic defect, — or against slight disorders, or tem- 
porary injuries from accident. 

Whether words used in a conversation at the time 
of a sale amount to an express warranty is a ques- 
tion for a jury to determine. 

With regard to implied warranticBj we have re- 
ferred to them ia the precediug chapter as exceptiouB 
to the common law rule of caveat emptor. The law 
implies a warranty that a seller has a title to goods 
in his possession which he offers to sell, unless he 
expressly stipulates to the contrary — ^that the article 
sold is in substance and kind the thing for which it 
was sold; and if sold by sample, that the bulk shall 
correspond in kind and quality with the sample. 
In a case of a failure to fulfill these implied war- 
ranties, the law gives the buyer the privilege of re- 
turning the goods within a reasonable time, and 
rescinding the contract; and if the price has been 
paid, he may recover it back; or he may keep the 
goods and give notice of the insufficiency, and then 
he will be liable only for the actual value, and not 
for the contract price. 

It will be thus seen, thftt the old common law 
doctrine of caveat emptor has been pretty effectually 
battered down by modem decisions; and that a 
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seller, in attempting to tread tortuous paths in the 
hope of greater gains, will now probably find so 
many traps in his way in the shape of Express and 
Implied Warranties, Inferential Fraud, &c., that in 
the end he will become convinced that legally as 
well as morally " Honesty is the best Policy." 
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CHAPTER VIII. 
SELUNG GOODS AND GIVING CBEDIT. 

FALSE PRETENCES — FALSE REPRESENTATIONS — GUARAN- 
TEES. 

In the preceding chapter we aimed to state the 
leading points which the law requires sellers to 
know and observe in making the ordinary contracts 
of sale. We now propose to proceed a step jRirther 
and inquire in what cases a seller may give credit 
upon faith in the buyer's own representations as to 
his claims to credit — secondly, upon recommen- 
dations and representations of third persons as to 
his solvency — and lastly, upon the guarantees of third 
persons. 

A buyer's representations of his own honesty or 
ability to pay, it may be stated as a general rule, are 
not cognizable by the law, and a seller cannot safely 
give a credit based on them alone, looking to the 
law for protection. "Where, however, the representa- 
tions, if false, amount to the misdemeanor of ob- 
taining goods by false pretences, the fear of the 
penalty may be an efficient aid in collecting a debt 
that otherwise might be more than doubtful, and 
therefore, and for other reasons, it is important for 
traders to know what circumstances constitute this 
offence. 

(180) 
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I. OBTAiNiNa Goods by False Prbtencbs. 

This is not an offence indictable at common law, 
and consequently, for an accurate comprehension of 
its exact bounds we must refer to the statute laws 
of the different States. The provisions, however, 
of nearly all the American statutes relating to the 
offence, are similar to those of the English statute, 
which enacts that " if any person shall, by any fitlse 
pretence, obtain from any other person any chattel, 
money, or valuable security with intent to cheat or 
defraud any person of the same— such offender shall 
be guilty of a misdemeanor," punishable by fine or 
imprisonment, or both. Though it is evident that, 
to constitute the offence, two distinct elements must 
co-exist, viz.: obtaining goods, and secondly, ob- 
taining them by a felse pretence ; yet the statute 
does not inform us what a false pretence is. In an- 
swer to the query. What is a false pretence? law 
writers have said that the term inclvde$ every esctar- 
tion of goods or money with an, intent to defraud, and 
that a false representation authorizes the inference of an 
intent to defraud. This definition is sufficiently com- 
prehensive to make every falsehood that has a 
material influence in inducing another to part with 
his goods, an indictable offence ; but courts, from 
considerations of public policy and to prevent a 
general resort to criminal prosecutions as a satisfac- 
tion for bad bargains, have refused to give the term 
so wide a scope. Some judges, however, seem to 
err on the other side, and through leniency con- 
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fine the oflfence within limits too narrow for public 
protection.* 



* In the case of the People r. Haynes, 14 Wend., 646, where 
the defendant had been convicted of the offence for representing 
to certain merchants of New York, in answet to their inquiries'^-' 
that a note of his had not been protested — ^that he was worth 
from $9000 to $10,000 ; that he was not embarras&ed, and that 
he was able to pay all he owed ; that he had no indoraer, and 
that he had nerer Indorsed but one note in his lifetime, and that 
was more than a year before ; all, or nearly all of which was false. 
Senator Tracy, in setting aside the verdict, principally, however, 
OB the ground that the goods had been completely delivered be- 
fore the representations were made, observed : " I have anothtr 
strong objection to this conviction, which is founded in the be- 
lief that the false representations proved were not, nnder the cir- 
cumstances in which they were made, false pretences within the 
meaning of the statnte. They were direct answers to distinct 
interrogatories pot to th^ defendant, and are, I think, distinguish- 
able from those artfully contrived stories, against which only, in 
my opinion, the statute was designed to guard. To say, as In 
this case, that an untrue reply to an inquiry made of a person, 
how much he is worth, or whether he is embarrassed, is what the 
statute means by a false pretence, is to give to it a sweeping and 
mischievous construction, which if carried out to all cases it 
would reach, no court could enforce, no community could tolerate. 
I admit with Lord Kenyon, 3 T. B., 102, that the offence created 
by the statute is described in terms extremely general, and that 
there is dil&culty in drawing a distinct line between the cases to 
which does and does not apply: But this very admission of 
Lord Kenyon, made many years after the statute was in force, 
proves what, till very lately, has never been doubted — that a 
a bare naked lie unaccompanied with any arifid contHvanoe is not 
what the statute denominates a false preteneeJ' « ♦ * « An 
authorised definition of it ia a ' delusive appearance produced by 
false representations' — and this comes much nearer to my notion 
of its statutory meaning than any definition does which con- 
founds it with a naked falsehood." 
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From a review of the cases, the law seems to be, 
that whenever a person comes to another, and volun- 
tarHj/y not merely in answer to interrogatorte$j make$ 
fake representationej or Msumes a character he dbe$ 
. not sustain^ or representi MfMeff in a sitiuxtion which 
he knows he is not in ; or represents falsely Ofny ocewr* 
rence that has not happened^ to which representations 
persons of ordinary caution would give credit^ a$hd 
thereby obtains goods^ money, or valuable security , he is 
guilty of obtaining them by a false pretence. To con- 
vict a person of this offence, it is not necess^ to 
establish that the pretences proved t6 be felse were 
tiie sole or only inducement for making the transac- 
tion. It is sufficient if they bad so material an 
effect that without their influence upon the mind of 
the party defrauded, he would not have given the 
credit or parted with the property. 

To illustrate what constitutes the offence referred 
to, we will state briefly some of the cases, princi- 
pally English cases, which have been pronounced 
within the statute. A carrier who had obtained pay 
for the carriage of goods upon a false representation 
that be had delivered goods and taken a receipt, 
which he had lost or mislaid, was held guilty of ob- 
taining goods by a false pretence, and transported 
for seven years. So, a foreman of a tailoring estab- 
lishment, who had been entrusted to pay the woik- 
men, and by rendering a false account of the number 
of workmen employed, obtained extra pay which he 
appropriated to himself. A person who induced an- 
other to sell him goods as for cash, and directed 
him to send them to his lodgings, where he delivered 
fabricated bills in payment, retaining the goods, was 
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convicted of obtaining them by a felse pretence. 
Where money was obtained by the acceptor of a 
bill of exchange from the drawer for the purpose of 
paying the bill, under the fialse pretence that he was 
prepared with the balance, and afterward used the 
money so obtained for his own purposes and suffered 
the bill to be dishonored, be was held guilty within 
the act So, if a person obtain goods from another, 
and give in payment a check upon a bank where be 
has no cash and keeps no account. ^^ The &ct that 
checks," said Chancellor Walworth in a case of this 
kind, "are frequently drawn by men of business be- 
fore they have funds actually in bank to meet them, 
could not alter the law of the case, as it must always 
be a question for the consideration of the jury, 
whether the prisoner intended to commit a fraud by 
imposing a check upon another which he knew 
would not be paid." Hence it is evident that a false 
pretence need not be in wards. It must, however, 
be of $ame existing fact by which another is induced 
to part with his property and not a mere promise of 
fv^ure conduct. Thus, a pretence that a party will 
do an act he does not mean to do, as to pay for 
goods on delivery, is not a Mse pretence within the 
statute. It is also essential that the Mse represen- 
tations or pretence be made hefore the actual de- 
livery of goods as an inducement to the sale or 
delivery, and not after they have been delivered. 

Goods obtained by flilse pretences can be re- 
covered back by the owner while they remain in 
the possession of the offender ; but after they have 
passed into the hands of third persons, without notice, 
for a valuable consideration, it is doubtftil whether 
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they can be recovered again under any circnm- 
stances. 

n. False Representations and Recommendations. 

Another matter of importance for sellers to under- 
stand is in what cases they may give credit to a party 
on the representations of third persons^ and hold the lat- 
ter responsible for any loss or damage occasioned hy their 
misrepresentation. It is to be. regretted that the law 
respecting a subject so important has not been very 
clearly defined, and we can do but little more than 
submit to the consicleration of persons interested, 
the substance of a few of the leading decisions re- 
specting it. The first direct authority on this sub- 
ject is that of Pasley v. Freeman, 3 T. R., 61, where 
it appeared that the plaintiflfe had sold to one Falch 
16 bags of cochineal, to the value of about $10,000, 
on the representation of Freeman, who had formerly 
been in partnership with Falch, that he was a person 
safely to be trusted and given credit to, when he 
well knew the same to be false; it was decided that 
"a false affirmation made by the defendant with an 
intent to defiraud the plaintiff, whereby the plaintiff 
receives damage, is the ground of an action upon the 
case in the nature of deceit. In such an action it is 
not necessary that the defendant should be benefitted 
by the deceit, or that he should collude with the per- 
son who is." Buller, J., in his opinion in this case, 
makes some remarks which subsequent decisions 
have sustained, and which are of importance to be 
knpwn by merchants. He says: "I agree that an 
action cannot be supported for telling a bare naked 
lie ; but that I define to be, saying a thing which is 
15 
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false, knowing or not knowing it to be so, and with- 
out any design to injure, cheat, or deceive another 
person. Every deceit comprehends a lie ; but a de- 
ceit is n[iore than a lie, on account of the view with 
which it is practiced, its being coupled with some 
dealing, and the injury which it is calculated to 
occasion, and does occasion, to another person." 
Again he says : " Then it is said that the plaintiflF 
had no right to ask the question of the defendant. 
But I do not agree in that; for the plaintiff had an 
interest in knowing what the credit of Falch was. 
It was not the inquiry of idle curiosity, but it was to 
govern a very extensive concern. The defendant 
undoubtedly had his option to give an answer to the 
question or not; but if he gave none, or said he did 
not know, it is impossible for any court of justice to 
adopt the possible inferences of a suspicious mind as 
a ground for grave judgment. All that is required 
of a person in defendant's situation is that he 
shall give no answer, or that if he do, he shall 
answer according to the truth as far as he knows. 
If the answer import insolvency, it is not necessary 
that the defendant should be able to prove that in- 
solvency to the jury ; for the law protects a man in 
giving that answer, if he does it in confidence and 
without malice. No action can be maintained 
against him for giving such an answer, unless express 
malice can be proved." "And if a man will wick- 
edly assert that which he knows to be false, and 
thereby draws his neighbor into a heavy loss, even 
though it be under the specious pretence of serving 
his friend, I say aum talibua istis non Jura subservi- 
unt.'* 
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In a subsequent case of Hamar t;. Alexander, 2 
B. and P., N. R. 241, where it was proved that the 
defendant represented one Leo to be a good man, 
who might be trusted to any amount, and added, "If 
he does not pay for the goods, I will," whereupon 
the plaintiflF sold him goods on credit ; and it was 
further proved that the defendant knew Leo to be in 
bad circumstances, and made the representation 
with a view to obtain credit for him, in order that the 
goods sold to Leo might be consigned to a house with 
which the defendant was connected, Lord Mansfield, 
in his decision said : " I am £ir from wishing to sustain 
an action simply upon misrepresentation, but there 
never was a time in the English law where an action 
might not have been maintained against the defen- 
dant for this gross fraud. The only question then is, 
whether the addition of the promise that if Leo did 
not pay the defendant would, will prevent the plain- 
tiff from having a right to support this action. I 
think it will not. There is no proof that the plain- 
tiff ever considered the defendant as his debtor, or 
ever called upon him for the money, or relied upon 
his promise in the least degree. In the next place, 
we must suppose every man to know the law; and 
if the plaintiff was acquainted with the law he must 
have kuown that the defendant's promise, (not being 
in writing,) was worth nothing, and could have given 
no credit to him upon it." 

In a Pennsylvania case of Browne v. Boyd's Ex'rs. 
6 State R., 816, where it appeared that the buyer 
was a mere tool in the hands of the defendant, who 
set him up, kept his books, attended him to market, 
and by false representations as to his solvency and 
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ability to pay, obtained credit for bim, tbe court 
remarked — 

" The ground of action is the deceit practiced upon 
the injured party ; and this may be either by the 
positive statement of a falsehood or the suppression 
of material facts which the inquiring party is entitled 
to know. The question always is, did the defendant 
knowingly falsify, or willfully suppress the truth with 
a view of giving a third party a credit to which he 
was not entitled. It is not necessary that there 
should be a collusion between the pariy falsely 
recommending and him who is recommended; nor 
is it essential, in support of the action, that either 
of them intended to cheat and defraud the trusting 
party at the time." " The motives with which he was 
actuated do not enter into the inquiry. If he make 
representations productive of loss to another, know- 
ing such representations to be false, he is responsi- 
ble as for a fraudulent deceit." 

On the other side, the case of Haycraft v. Creasy, 
2 East, 92, is often referred to as the leading one to 
prove that without fraud, no language, however 
strong, will render a man liable in damages for a 
misrepresentation as to the trustworthiness of ano- 
ther. It was there decided that a representation 
made by the defendant to an inquiry concerning the 
credit of another, who was recommended to deal 
with the plaintiff, that the party might safely be 
credited, and that he spoke this from his own knowl- 
edge and not from hearsay, will not sustain an action 
on the case for damages, on account of a loss sus- 
tained by the default of the party, who turned out to be 
a person of no credit, if it appear that such repre- 



Digitized by VjOOQ IC 



r A SINGULAB CASS. 189 

sentation was made in good feith, and with a belief 
in the truth of it, for the foundation of the action is 
fraud and deceit in the defendant, and damage to 
the plaintifil And further that the assertion of 
knowUdgt respecting the credit of another meant no 
more than a strong hslie^ founded on what appeared 
to the defendant to be reasonable and certain 
grounds." * 

* The &cts in the case of Haycraft v. Creasy as set farth, 
were snbstantially these : — Creasy, the defendant, who was a car- 
rier, came to Haycraft, an ironmonger, and stated that he had 
recommended a Miss Bobertson to come to the plaintiff for snch 
articles as she might want in the way of his bosiness. The plain- 
tiff's son inquired as to her responsibility, she being an entire 
stranger to him and to his father, to which the defendant an- 
swered ** Yonr &ther may credit her with perfect safety, for / 
know of my own knotoledge that she has been left a considerable 
fortune lately by her mother, and that she is in daily expectation 
of a much greater at the death of her grandfather, who has been 
bed-ridden a considerable time/' The defendant afterward came 
with Miss Bobertson, and they looked oat and ordered articles to 
a large amount. The plaintiff's son swore that he dealt with 
them solely on the defendant's information. Afterward a brother 
of the plaintiff called on Creasy to make some additional inquiries. 
The defendant then rq>eatedto him the same assertion that Miss 
Bobertson was possessed of great fortune, and greater expecta- 
tions, and was related to certain persons of rank whom he named, 
and added, ** I c&n positively assure you of my oum knowledge^ that 
you may credit Miss Bobertson to any amount with perfect safety." 
The brother replied, " I hope you do not inform me thus uporthare 
Iiearsay; but do you know the fact yourself ?" The defendant an- 
swered ; " Friend Haycraft, I know that your brother may trust 
Miss Bobertson with perfect safety to any amount." It afterward 
appeared that this Miss Bobertson, who had formerly been a 
teacher in a school, which the defendant knew, as he had sent 
children to her, had given herself out on a sadden as a person of 
considerable fortune which she had received from her mother, and 
15^ 
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In the case of Goddard v. Lord, et at, 18 How. 

% • ■' — — , 

after obtaining large sums by the imposition, finally absconded. 
It was further proved that the defendant had lent her <m her own 
acceptances about $10,000, without security at the time, but after- 
ward, before the final exposure, had obtained of her a bond and 
warrant of attorney to secure his advances. The, jury found a 
verdict for the plaintiff for £485 ; but on application the verdict 
was set aside for reasons which will appear in the following ex- 
tracts from the judges' remarks. Grove, J., says : " The only ques- 
tion then is, whether there is such evidence of fraud in this case 
as will sustain the action ? Now I know not where to find any 
fraud in the transaction between these parties. I consider what 
was said by the defendant upon the several occasions as no more 
than asserting his opinion of the credit of Miss Eobertson ; an 
opinion which he seems fairly to have entertained. It is true that 
he asserted his own knowledge upon the subject ; but consider 
what the subject matter was, of which that knowled^ was predi- 
cated ; it was concerning the credit of another, which is a matter 
of opinion. When he used those words, therefore, it is plain he 
only meant to convey his strong belief of her credit, founded upon 
the means he had of forming such an opinion and belief." "Until 
some case shall be decided which goes further than that of Pas- 
ley t?. Freeman, there must be evidence of fraud to support such 
an action, and evidence of being a dupe is not sufficient." 

Lawrence, J., says i " Stress has bfeen laid on the defendant's as- 
sertion of his own knowledge of the matter ; but persons in general 
are in the habit of speaking in this manner without understanding 
Tinowledge^ in the strict sense of the word in which a lawyer would 
use it. This observation will not only apply to ordinary men in 
common conversation, but also to persons of the best information. 
If any man should say that h^ knows there is no city larger than 
London, it must be understood that he is speaking only from in- 
formation and belief upon such a subject, and notftrom actual 
mensuration. The same n^ust be understood when one is speak- 
ing of his knowledge of the credit of another." 

Le Blanc, J., says ; " Bjfraudy I understand an intention to 
deceive ; whether it be from any expectation of advantage to the 
party himself, or from ill-will toward the other is immaterial. 
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U. S. E., 198, the plaintiff offered, in support of Ms 
declaration, the following letter : 

**To John Qodbard, Esq., Bangor, Me, 
"Sir: 
" We, the undersigned, have full confidence in 
Messrs. E. K. West & A. W. Daby, dealers in coal, 
lumber, lime, &c. They are men well worthy of 
credit, and good for what they wish to purchase. 
The bearer of this, Mr. E. K. West, is visiting your 
city for the express purpose of purchasing lumber 
for the New York market. 

"Yours, respectfiiUy, 

S. B. LORD, 

GEORGE W. JENNBSS.'* 

On the faith of this letter, Mr. Godd?ird credited 
West & Daby for a cargo of lumber, worth nearly 
J2000, at four months; and for which lumber 
West & Daby never paid, having been insolvent 
wh6n the letter of recommendation was given, and 
so continued afterward. It appeared that the above 
letter of recommendation was written upon the faith 
of a similar one from the son of Lord, then in New 
York, to his father, and presented to him by West, 
Lord & Jenness having no personal knowledge of 
the parties whom they had recommended. The 
court below charged the jury, that if a party make 
representations as to the eredit of an individual, ig- 

Then the question here is whether the defendant's saying that which, 
critically and accurately speaking, was not true, but not haying 
said it with any intenti<m to deceive, brings the case within the 
doctrine of Paaley v. Freeman ? I think not." 
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norantly and without personal knowledge, and with- 
out full and proper inquiries, and the statements turn 
out to be false, the jury may infer that those so re- 
commending did wrong and deceived, because they 
must know that third persons are likely to rely on 
their stating what they personally know, or had duly 
inquired about ; and if the defendants, in this case, 
did not make the reconmiendation upon such au- 
thority or information as they ought to have acted 
upon, the jury should charge them. And a9Cord- 
ingly the jury found a verdict for the plaintiff for 
$2,300. 

But on appeal to the Supreme Court of the 
United States, that court stated " that this instruc- 
tion, taken in its proper sense, was evasive of the 
true rule, and calculated to mislead the jury, is ma- 
nifest, and therefore the judgment must be reversed,, 
and the cause sent down for another trial." 

The court refer to the case of Young vs. Coyell, 8 
Johns., 23, and say, ^^That court declared it to be well 
settled that this action could not be sustained tvith- 
out proving actual fraud in the defendant, or an inten- 
tion to deceive the plaintiff by false representations. 
The simple jEact of making representations which 
turn out not to be true — unconnected with a firaudu- 
lent design — ^is not sufficient. This decision was 
made forty years ago, and stands uncontradicted, so 
far as we know, in the American courts." 

This being the law which courts hereafter will 
probably sustain — a seller, before proceeding to an 
action of damages for losses occasioned by the mis- 
represental;ions of third persons as to the solvency 
of a buyer, should satisfy himself that he can prove 
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fraud or an intent to deceive with reasonable cer- 
tainly. What fiftcts will be sufficient to establish 
fraud or an intention to deceive, is a question to 
which no general answer can be given. If he 
prove that when the party made the representation 
he "knew it to he fabe, the law will infer fraud. If he 
prove that the party had some interest in making a 
misrepresentation, this will be strong presumptive 
evidence of an intention to deceive. But in no 
case can the damages exceed the loss that may be 
actually and immediately referable to the misrepre- 
sentation.* 

Such being the law, a seller can therefore place 
but little reliance upon the favorable representa- 
tions of others as to the solvency of a party soliciting 
credit, as a ground of legal protection. Khe would 
hold the person recommending responsible for any 
injurious consequences that may result from trust- 
ing to his recommendations, he must require him 
to give proof of the fitith that is in him by signing 
a responsible contract. If he consent, this will give 
rise to the contract known in the law as Guaranty 
or Suretyship, whereby " one person is bound to 

* " If," says PotMer, " you had only recommended Peter to 
his creditor as honest and able to pay^-this waa bnt advice, and 
not any obligation ; and if Peter was at the time insolrent^ yom 
are not bound to indemnify the creditor for the sum which he 
loaned to Peter by means of your advice, which he has lost : 
Nemo ex consUio ohligoiiwr. The role is the same if the advice was 
given rashly and indiscreetly without being duly informed of the 
circumstances of Peter, provided it was sincerely given. But 
if the recommendation was made in bad faith, and with knowl- 
edge that Peter was insolvent ; in this case you are bound to 
indemnify the creditor." 
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another for the promises or engagements of a third ' 
person." 

m. Guarantees. 

Limiting our remarks concerning guarantees to 
those points which it concerns a seller to observe 
before parting with his goods upon the faith of a 
guarantee, it may be proper to suggest to hira the 
importance of keeping in mind the circumstances 
under which guarantees, in the majority of oases, are 
made. He should reflect that they are usually given 
fix)m motives of neighborly kindness or natural 
affection — rarely with any interest or expectation of 
reward at all commensurate with the undertaking, 
and generally without expectation of loss. He 
should foresee that at the very time when the guar- 
antee may be serviceable to him, that is, when the 
debtor has failed, he will probably find the guaran- 
tor moaning over the hardship of paying the debts 
of another without value received, and search- 
ing ^^wV sharpened, sly inspection" for a loop- 
hole or flaw in his engagement, by which he may 
escape its consequences. He should understand, 
too, that the law will fevor the surety at least so £ar 
as not to bind him beyond the precise scope of his 
•undertaking — ^that is, as in the case of Shylock V8. 
Antonio, it will give him his pound of flesh, but not 
one drop of blood. 

All these probabilities, duly considered, will ren- 
der him cautious at the time of taking the guarantee 
to observe that the requirements of the law respect- 
ing it are fully complied with. 
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" . First: The law ordinarily requires that a guarantee 
shall he in vrriting and signed hy the guarantor. 

The policy of reducing all contracts to writing 
has already been adverted to; bnt this contract, 
especially by force of statute law, will not generally 
be valid, except it be in writing. Nearly all the 
States* have substantially adopted the provision of 
the English Statute of Frauds, enacting that " no 
action shall be brought whereby to charge the de- 
fendant upon any special promise to answer for 
the debts, defeult, or miscarriage of another person, 
unless the agreement upon which such action shall 
be brought, or some note or memorandum thereof, 
shall be iii writing and signed by the party to be 
charged," or his agent duly authorized. 

Courts, it is true, to prevent frauds and promote 
justice, have seen proper to divide promises to pay 
the debts of another into original and collateral pro- 
mises, and to hold that the former need not be in 
writing; but they have submitted no general rule 
that we are aware of that would be of service, 
practically, in determining this distinction. Thus, 
it is held that if you promise to pay a debt for 
which an attachment has been issued, and the 
attachment is withdrawn at your request, the gua- 
rantee is good; but it must be inVriting. It is a 
collateral undertaking. But if the property be not 
nly relieved from the attachment, but delivered 

* In Pennsylvania, this provision was enacted April 26tli, 
1855, not however to take eflTect " until the first day of January 
next ; or apply to or affect any contract made, or responsibility 
incurred prior to that time ; or for any contract the considera- 
tion of which shall be a less sum than twenty dollars.*' 
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over to you at your request, this will make it ati- 
original promise and need not be in writing. Where, 
however, the captain of a military company stopped 
the waiters from collecting pay from the members 
of his troop for a Fourth-of-July dinner they were 
eating, saying he would be responsible for them, it 
was held that this promise was not an original but a 
collateral undertaking, and therefore, to be binding, 
should have been in writing. 

To determine whether a promise be an original or 
collateral one, it is said that the entry in the books 
of the seller is often of great importance. Therefore, 
when in the hurry of business, a seller has over- 
looked the necessity of reducing a promise of guar- 
antee or responsibility for the purchases of another 
to writing, tie best thing he can probably do will 
be to charge the goods so furnished at once to the 
guarantor. This will not be conclusive, but it is 
certain that if h^ charge the party for whose use 
they were obtained, or if he charge them both, the 
guarantor will not be liable. 

Guarantees of commission merchants under a 
del credere commission, are held to be original un- 
dertakings and need not be in writing. 

No particular words or form is necessary to consti- 
tute a guarantee, but the following requisites should 
appear on its face : 

The promise m plain^ unambiguous words ; a valua- 
ble co7isideration ; and the names of the party promis- 
ing ^ and the person in whose beha^ the promise is 
made.* 

♦ In the case of McCalmdnt, Br's. & Co., v. Susan Lawrence, 
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It is not necessary that the name of the person for 
whom it is intended should appear on its face, but if 
it do, it must appear correctly. Where a letter of 
guarantee addressed to James and Jeremiah K. was 
presented to James and Joseph N"., who furnished 

2 How. U. S. 0. Rep. 426, we find the foUowing model letter of 
guarantee for a creditor to receive. It cost the lady drawer nearly 
$50,000, and therefore its yirtne has been demonstrated. 

** Messrs. McCalmont, Bros. & Co., London. Gents : In con- 
sideration of Messrs. J. & A. Lawrence having a credit with yoor 
house, and in ftirther consideration of one dollar paid me by your- 
selves, receipt of which I hereby acknowledge, I engage to yon 
that they shall fulfiU the engagements they have made, and shall 
make with yon for meeting and reimbursing the payments which 
yoa may assume under such credit at their request, together with 
your charges, and I guaranty you from all payments and damages 
by reason of their default. 

" You are to consider this a standing and contiAuing guaranty 
without the necessity of your apprising me from time to time of 
your engagements and advances for their house ; and in case of 
a change of partners in your firm or theirs, the guarantee is to 
i^ply, and continue to transactions afterward between the firms, 
as changed, until notified by me to the contrary. 
" Yours respectfully, 

" SUSAN LAWRENCE." 

Tn the argument for the defendant in the Supreme Court of the 
United States it was objected that the consideration was past and 
not present, for the letter of c^redit had been already delivered to 
J. & A. Lawrence by the agents of the London house ; and se- 
condly, that the consideration of $1 was merely nominal, and not 
snfiBcient to sustain the guarantee, and in fact that it was not 
received. But the court say " As to the last point we fed no diffi- 
culty. The g%Mrantcfr acknowledged the receipt o/$l, and is now 
estopped to deny U. If she has not received it, shewould now be en^ 
titled to recover it, A vdludble consideration, hotoever smdU or nomi- 
nal, if given or stipuhxted for in good faith, is, in the absence of 
fraud, sufficient to support an action on any parol contract ; and 
this is eguaUy true as to contracts of guarantee as to other contracts** 
16 
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goods upon it, and for whom it no donbt was in- 
tended, as there was no other similar firm in the city, 
it was held the guarantor was not liable for goods 
fhrnished by that firm. Where a letter of credit was 
addressed to B & Co., requesting them to allow A 
to draw bills on them to a certain amount, and B 
& Co. having dissolved their partnership, A drew 
on B, who accepted, it was held the guarantor 
was not liable to B on the letter of credit. A gua- 
rantor has the right to say that these were not the 
persons to whom he was willing to be bound. 

Whether a consideration mu%t appear upon the 
fa^e of a written guarantee has been a question much 
discussed. The decisions of the courts in the differ- 
ent States upon this point have not been uniform ; 
but the prevailing rule of American law seems to be, 
that if the contract is in writing and signed, the con- 
sideration may be proved, though not expressed. 
The question, however, can hardly be called settled ; 
and as it will not cost much additional ink or paper, 
it will be policy to have a Qonsideration appear on 
the face of the guarantee. If the guarantee be given 
before or at the time of credit, the memorandum 
should contain a request for the credit. If given 
after, it should contain a request for further time or 
further credit in consideration of which the payment 
in respect of past transactions is guaranteed. All, 
however, agree, that when a consideration is not ex- 
pressed it must be proved to sustain a guarantee. If 
a friend of mine is in your store buying goods, and 
after he has bought them I hand you a memoran- 
dum stating, " If he do not pay you, I will," it is 
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valueless in law for want of consideration.* If, 
however, I do this before he has purchased, it will be 
binding, for the consideration is the parting with the 
goods. So if A draw up a note to your order and 
I write under it, "I guarantee the above," and 
you deliver goods upon it, it will be binding without 
distinct consideration, for it was all one entire trans- 
action ; but if I can show (and parol evidence will 
be admissible to prove it,) that the promise of A 
and my promise were not concurrent, the legal effect 
will probably be different. Place no dependence then 
upon guarantee of a credit already given imless there 
is a consideration for the guarantee. The only excep- 
tion to the rule that the guarantor is not liable under 
such circumstances, is where the credit was origi- 
nally given at the gitarantor* 8 request^ though without 
promise of guarantee, and he afterward expressly 
promises to become liable for it. 

The provision in the Statute of Frauds which we 
have cited does not require the agreement itself to 
be in writing, but some note or memorandum there- 

* In AUnutt v, A^henden, 5 M. & G., 394, the following gua- 
rantee was held valueless for want of consideration. 

" Sir : I hereby guarantee Mr. John Jenning's account with you, 
for wines and spirits, to the amount of £100. 

E. ASHENDEN." 

" By account," says Tindal, 0. J., "I understand the parties 
to mean some account conitained in some ledger or book : and 
the case shows that there was such an account existing at the 
time." It has, however, been remarked, that if mercantile wit- 
nesses had been called, they would probably have testified that 
the word account would be understood in the commercial world 
as " dealings," when the guarantee would have held good for fu- 
ture advances to the amount specified. 
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of; hence invoices, letters, and other written papers 
connected with the transaction, may either be used 
to explain a memorandum of ttie agreement, or they 
may themselves afford sufficient matter to preclude 
the necessity of any more formal agreement. 

n. Remember that guarantor% and sureties are fa- 
vored in both courts of law and equity^ and that they are 
not bound beyond the precise scope of their engagement. 

Courts of law and equity take into consideration 
the circjamstances under which the greater portion 
of the contracts of guarantee and suretyship are made ; 
and as the question usually is, which of two innocent 
parties shall sustain a loss, they cast the responsi- 
bility upon the surety, it is true, if he have plainly- 
assumed it, but neither of then* will do this beyond 
the precise scope of his undertaking. Hence, where 
A of New York gave a letter of credit to B, ad- 
dressed to C, of Albany, requesting C to deliver 
goods to B on the best terms to a certain amount, 
and^C, instead of deliyering the goods himself, 
gave B a letter to D, in Geneva, requesting him to 
deliver goods to B to the amount, and engaging to 
be responsible, and D accordingly delivered the 
goods to B ; in an action by C against A for the 
amount, it was held that the engagement of A to 
did not make him responsible for goods furnished 
by any other person. 

In view of this principle it is especially necessary 
to guard against construing words of recommenda- 
tion into promises of guarantee. It is a common oc- 
currence for persons recommending fiiends to 
merchants^ to use in their letters strong language, 
and in some cases to close them with words import- 
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ing a willingness to guaranty, as " I would be will- 
ing to guaranty," or "I have no objection to gua- 
ranty bis contracts with you;" and it is quite as com- 
mon for merchants to be deceived into interpreting 
expressions like these to mean valid guarantees. 
That is, they furnish goods or assume obligations for 
the party recommended, neglecting, however, to no- 
tify the writer that they consider his letter as a guaran- 
tee until the actual debtor has failed, when it is too 
late to give such notice or claim their responsibility. 
Neither courts of law nor equity will compel a 
man to pay the debts of another, unless his under- 
taking manifests a clear intention to bind himself for 
the debt. They will not construe words of recom- 
mendation or words susceptib^ of a different con- 
struction, or even overtures of guarantee, into actual 
guarantees. They will hold the words, " I have no 
objection to gwiranty you against any loss from giving . 
this credit'' to be a mere overture to guaranty, requir- 
ing notice that it is considered as a guarantee, or 
proof of the assent of the writer to consider it as 
such. Whenever a seller intends to bind another 
as a guarantor, he should require a plain and expli- 
cit declaration of obligation.* 



* In the case of Enssel v, Clark's Ex'ra., 7 Oranch, 69, we 
find an instance illnstratiye of this point, where the plaintiff 
sought to hold the defendants liable for losses sustained by a 
credit given upon the faith of the following letters. We can 
readily inaagine an excuse for the counsel of the plaintiff advis- 
ing him to proceed without proof of the writer's fraud, for fees 
may have been scarce at the time, but we are surprised to find the 
case in the Supreme Court of the United States. Perhaps the 
aw, at that period, was not so well settled as it now is : — 
16* 
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m. When you have acted uporty or availed t/ourself 
of a guarantor's promise, give him notice of your ac- 
ceptance within a reasonable time afterward. 

A promise of guarantee must of course be ac- 
cepted to make it a contract. If I write a promise 

" Pbovidknob, 20 January, 1796. 
" Nathaniel Bussell, Esq. — Dear sir : Onr friends, Messrs. Robert 
Murray & Co., merchants of New York, having determined to 
enter largely into the purchase of rice and other articles of your 
produce in Charleston, but being entire strangers there, they 
have applied to us fbr letters of introduction to our friend. In 
consequence of which, we do ourselves the pleasure of introducing 
them to your correspondence as -a house on whose integrity and 
punctuality the utmost confidence may be placed ; they will write 
you the nature of their^intentions, tfnd you may be assured of 
their complying fally with any contract or engagements they may 
enter into with you. The friendship we have for these gentle- 
men induces us to wish you will render them every service in 
your power ; at the same time we flatter ourselves the correspon- 
dence will prove a mutual benefit. 
" We are, &c., 

"CLARK & NIGHTINGALE." 

On the next day C. & N. write. 

" Pbovidbnce, 21 Jan., 1796. 

" Nathaniel Russell, Esq. — ^Dear sir : We wrote you yesterday a 
letter of recommendation in favor of Messrs. Robert Murray & Co. 
We have now to request that you will render them every assist- 
ance in your power, and that you will, immediately on the receipt 
of this, vest the whole of what funds you have of ours in your 
bands in rice on the best terms you can. If you are not in cash 
for the sales of the China and Nankins, perhaps you may be able 
to raise the money from the bank until due ; or purchase the rice 
upon* credit till such time as you are to be in cash for them : the 
truth is, we expect rice will rise and we want to improve the 
amount of what property we can muster in Charieston, vested in 
that article, at the current price. Our Mr. Nightingale is now 
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of guarantee in the most approved form, and you do 
not accept it, it is not binding upon me. This Is well 
understood; but men of business do not seem to 
understand so well that the guarantor must in all 
cases have notice of its acceptance within a reason- 
able time. It is true in some cases this notice will 
be implied or inferred. Thus, if I go into your 
store with B, and hand you a memorandum in writing, 
requesting you to let him have what goods he may 
want, and I will guaranty the payment, and there- 
upon you furnish the goods, a notice of acceptance 
will be implied. But if I, at a distance, send you a 
guarantee or a letter of credit of future application 
and uncertain amount, I must have distinct and ex- 
press notice within a reasonable time afterward that 
you have accepted the guarantee, and delivered goods 
upon it. Some authorities, indeed, hold that the 
guarantor must not only have reasonable notice of 
the acceptance of this guarantee, but also of the 
amount of goods delivered upon it, and that pay- 
ment of the same has been demanded of the origi- 
nal debtor. The principle of the law requiring 
notice to render a guarantee valid, is founded upon 
the strong reason of justice to the guarantor that he 
may know when, and to whom, and to what extent he 
is bound ; and consequently he may be able to watch 
over the debtor for whom he engages, and in season 

at Newport, where it is probable be will write you on the subject. 
" We are, &c., 

« CLARK & NIGHTINGALE." 

" Had it (the letter first above recited,) been such a con- 
tract," (a coBtraet of guaranty) the court say " it would certainly 
have been the duty of the plaintiff to have given immediate no- 
tice to the defendants of the extent of hia engagements." 
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demand such counter secarities as may be useful to 
him. 

Where in the case of a continuing guarantee it 
may be inconvenient to give notice of the credits 
given upon the faith of it from time to time, the 
privilege of dispensing with such notice should be 
expressly stipulated for in the guarantee itsel£* 

IV, In determining the eoctent of promises of guar- 
antee, adopt a strict construction ; or, in other words, 
do not suppose that they contain any thing more than 
the words plainly and clearly express. 

It is fiJways important to bear in mind that a 
surety is never bound beyond the precise scope of his 
undertaking, and that in case of loss, it is safe to 
assume that he will seek every loophole or flaw in 
his engagement by which he may evade responsi- 
bility. The rule adopted in construing guarantees 
by the Supreme Court of the United States (1 How. 
186,) is ^^ that construction which ascribes the most 
reasonable, probable, and natural conduct to the 
parties. In the language of this court in Douglass 
V. Reynolds, 7 Peters, 122, *Every instrument of 
this sort ought to receive a fair and reasonable inter- 
pretation, according to the true import of its terms. 
It being an engagement for the debt of another, 
there is certainly no reason for giving it an ex- 
panded signification, or liberal construction beyond 
the fair import of the terms.* " There are, however, 
many promises of guarantee accepted in good faith 
by merchants daily of which it is extremely difficult 
to determine accurately the import ; and when the 
trial comes, it appears that the merchant under- 

* See Susan Lawrence*8 guar^mtee, p. 197, noie. 
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stood it one way and the guarantor another. Thus, 
suppose I engage to become responsible for another 
to the amount of $1000, is this guarantee terminated 
when that amount has been trusted and paid for; or 
does it continue as long as that amount, credited 
from time to time, remains unpaid ? Or, to take two 
actual cases. In the case of Mason v. Pritchard, 
12 East, 227, the defendant engaged, in writing, to 
guaranty the plaintiff "for any goods he hath or 
may supply my brother W. P. with, to the amount 
of £100 ;" and it appeared in evidence that at the 
time this guarantee was given, goods had been sup- 
plied to W. P. to the amount of M6 ; and another 
parcel was supplied afterward to the amount of 
<£124; all of which had been paid for, and the sum 
now in dispute was for a still further supply of goods 
to "W". P. ; the question was : Did the above guarantee 
cover it? or in other words. Was it a limited or con- 
tinuing guarantee ? The court were unanimously of 
opinion that this was a continuing guarantee, "to be 
answerable at all events for goods supplied to his 
brother to the extent of £100 at any time^ but that he 
would not be answerable for more than that «wm." 

In the other case of Rogers & Lambert v. Warner, 
8 Johns., 119, the plaintiffi gave in evidence the fol- 
lowing writing : — 

" Messrs Rogers & Lambert : If Elias Warner and 
D.W. Bostwick, our sons, wish to take goods of you on 
credit, we are willing to lend our names as security 
for any amount they may wish." And it appeared 
that the persons in whose favor it had been drawn, 
took goods of the plaintiff' several times on credit 
for which they paid from time to time, but about a 



Digitized 



by Google 



206 TSE LEGAL ADYI8BB. 

year and a half afterward failed, owing the plaintiffs 
a balance on a note given for goods so furnished. 
Was this balance covered by the above guarantee ? 
The court held " the true construction of the letter 
of credit is, that it is to be confined to the first parcel 
of goods. The letter gave an unlimited credit as to 
amount. Here it was explicit, but was silent as to 
the continuance of the credit to future sales. The 
expression of one is an exclusion of the other. Judg- 
ment ought to be given for the defendants." 

The rule then would seem to be that where a gua- 
rantee is limited as to amount, but not as to time, it 
may be construed as a continuing guarantee, but 
where neither amount nor time is expressed upon its 
face, it cannot be extended beyond the first parcel 
of goods delivered upon it, unless otherwise stated 
in express terms or by necessary implication. The 
decisions, however, ^re not uniform,* and the 

* It may be of service to subjoin some adjudicated guarantees 
interpreted by courts of high authority. The following have 
been held to be continuing guarantees. 

IvL Merle v. Welk, 2 Camp. 413, where the defendant wrote to 
the plaintifib the following letter : " Gentlemen : I have been ap- 
plied to by my brother, William Wells, jeweler, to be bound to 
you for any debts he may contract, not to exceed £100 (with you) 
for goods necessary in his business as a jeweler. I have wrote to 
say, by this declaration I consider myself bound to you for any 
debt he may contract for his business as a jeweler, not exceeding 
i£100 after this date," Lord EUenborough held, '* By such an in- 
strument as this a continuing suretyship, is created to the speci- 
fied amount." 

" In Bapelye & Purdy v, Bafley, 5 Conn. 149, the plaintiffs 
gave in evidence the following letter : — Messrs Bapelye & Purdy, 
Gentlemen : My brother, BosweU, is wishing to go into business 
in New York, by retailing goods in a small way. Should you be dis- 
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safer rule for a seller to adopt, is that of strict con- 
struction, or in the language of Judge Story, in 

posed to furnisli Mm with sncli goods as he may call for, from 
$300 to $500 worth, I will hold myself accountable for the pay- 
ment, should he not pay as yon and he shall agree. 

ROGER BAILEY." 
Held a continoing guarantee, and '^ that ^e plain meaning of the 
agreemrat ondonbtedly is, if yon, the plaintiff, will within a rea- 
sonable time supply my brother with goods ' as he shall f^uit 
them,' not exceeding $500, unless he shall pay you agreeably to 
contract, I will be responsible." 

In Clark v. Burdett, 2 Hall, 197, the instrument was as fol- 
lows, viz : " New York, April 30, 1828. I hereby guaranty the 
payment of any bill or bills of merchandise Mrs. Phillips has 
purchased or may purchase from E. P. Clark k Co., the said 
Mrs. Phillips having the privilege of ninety days credit on the 
purchases made by her, the amount of this guarantee not exceed- 
ing $200, and this guarantee to expire at the end of one year from 
this date. 

JACOB BURDETT." 

Hdd, " that this guarantee is a continuing one, and by its ex- 
press terms intended to secure any sale of goods during the pe« 
riod of one year, not exceeding the specified amount." 

In Bent v. Hartshorn, 1 Met. 24, the guarantee was : " Messrs. 
Bent & Bush, I hereby agree to be responsible^ for the price of 
hats and other goods purchased of you, either by note or account, 
by H. Hartshorn, at any time hereafter to an amount not exceed- 
ing $1000. 

ROLUN HARTSHORN." 

Hdd, ** the words cU any time hereafter leave it indefinite as to 
time, and it must continue at least until the guarantor gives no- 
tice that he will no longer be liable." 

In Grant v, Risdale, 2 Har. & Jons. 186, the defendant closed a 
letter of credit in favor of his son as follows : " For their plan I 
refer to themselves ; have therefore only to add that I will gua- 
ranty their engagements, should you think it necessary, for any 



Digitized 



by Google 



208 IHB LBQAL ADYISSB. 

Cremer v. nigginson, 1 Mas. 323, " in doubtful cases 
the presumption ought to be against holding a gua- 
rantee to be continuittg." 

■' » 
transaction they may have with your house." Edd, a continu- 
ing guarantee until eountermanded by the defendant. 

The following have been held to be limited guarantees : 

In Oremer r. Higginson, 1 Mas. 323, one of the points was, 
whether the following letter was a limited of continuing guarantee. 

" Boston, Dec. 15, 1808. Messrs. Thomas & Adrian Oremer : 
Our friends and connexions, Messrs. Stephen and Henry Higgin- 
son, contemplate under certain circumstances making a consider- 
able purchase of goods on the continent, and for that purpose are 
about to send an agent to Europe. They wished to obtain a let- 
ter of credit from us to increase their means, and to be used or 
not, as circumstances may require. As we are now indebted to 
you, and have no funds on the continent on Europe, we told them 
we could not ^ve a positive letter of credit for any sum, but that 
we had no doubt you would be disposed to furnish them with 
funds under our guarantee. The object of the present letter is 
therefore to request you, if convenient, to furnish them with any 
sum they may want, as far as $50,000 ; say fifty thousand dollars. 
They will reimburse you the amount they receive, together with 
interest, as soon as arrangements can be made to do it ; and as 
our embargo cannot be continued much longer, we apprehend 
there will be no difficulty in this. We shall hold ourselves 
answerable to you for the amount, and are with great regard, 
gentlemen, " Your friends and servants, 

« STEPHEN HIGGINSON & 00. 

Signature of S. V. S. Wilder." 

Story, J„ held, " that in its terms this is a guarantee limited to 
a single advance of $50,000, and that when once this sum is ad- 
vanced, the guarantors are no longer liable for future advances," 
although at the time of such further advances, the sum actually 
advanced had been reduced below $50,000 by thfe payments of 
the debtors. 

In White v. Reed, 15 Oon. 458, the following guarantee was in- 
troduced. " To Wm. A. White — Sir : For any sum that my son, 
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V. When you have received a promise <jf gtiarantee 
in the name of a partnership^ examine closely whether 
it comes within the scope of their btmness to give stuih a 
guarantee; and if you have a dovht^ demand the signa- 
tures of all the partners. 

The general rale of law is, as we have before 
stated, that if an act of one partner do not concern 
the partnership business, or be not in the usual 

Gleorge Beed, w^y b^ome indebted to yott, not ezcee^g $200, 
I will hold mjBelf acconntabk. 

THOMAS REEP.'* 
l^e court hdd^ " the words are ' cm^ turn ' — ^not Bums^lrhieii 
seems to imply a single transaetioa. The wor^ are endentij 
satisfied when any one indebtedness is incurred ; nork there any 
thing in the nature of the contract, nor in tho language vsed, 
from which we are able to infer that any continual dealings were 
contemplated." \ 

In Boyce v. Ewart, 1 Bice, 126, the guarantee was in these 
words : " Our brother, Samuel Ewart, is about to commence 
business, on his own account, in Columbia. To assist him in 
wMdn he will stand in need ef your aid and indulgence, which 
if you render him, in case of his Mure and delinquency we will 
indemnify you to the amount of $4000.'' — Edd that " it was not 
a continuing guarantee, but applicable to the bearer's commenc- 
ing in business, and that as soon as the bearer had refunded 
$4000, the guarantee ceased.** 

In Whitney & Schuyler t?. Groot, 24 Wend., 82, ^e guarantee 
was as follows. " Messrs. Whitney & Schuyler— -Gentlemen : 
We cpnsider Mr. James L. Tan Ess good for all he may want 
of you, (and we wfll sell him all he reasonably asks of us on 
credit,) and we will indemnify the same. (Signed), 

SAKDEES & GBOOT." 

The court say " The instrument is certainly imperfect and ob- 
scure : and it is surprising business men should have parted vjith 
their goods upon the strength of it before explanation," Held, how- 
evetf as a guarantee for the first parcel of goods, but no more. 
17 
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course of their trade, though made in the name of 
the firm, it will not be binding on the other partners, 
except by their express or implied assent Courts 
always look at guarantees or letters of credit given 
in a firm name, and contrary to their interests, very 
strictly ; aaad in the language of BuUer, J., ** if there 
be any ground for a suspicion of covin, or such gross 
negligence as may amount to or be equivalent to 
covin, the partners shall not be liable." 

VI. Memember that a change in yov/rfirmy either hy the 
admission or the retirement of a partner y although the 
name of the copartnership be not changed^ will extifi- 
guish all guaramtees that do not expressly provide for 
these changes. 

We have before stated that a guarantee ad- 
dressed to B & Co. is not valid in the hands of 
B alone; and it is equally well settled that if 
any. partner be taken into a firm, or retire from 
it, a guarantee given to the old firm does not con- 
tinue to the new one. It is not necessary to detail 
the reasons for the decisions which have established 
this principle ; but, if necessary, they would probably 
be found in''th^ language of Lord Mansfield, when 
he says, "it is very probable that sureties may be 
induced to enter into such a security by a confidence 
which they repose in the integrity, diligence, cau- 
tion, and accuracy of one or two of the partners. 
In the nature of things there cannot be a partner- 
ship consisting of several persons in which there are 
not some possessing these qualities in a greater de- 
gree than the rest; and it may be that the part- 
ner dying or going out may be the very person on 
whom the surety relied; it would therefore be very 
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unrea30Dable to hold the surety to his contract after 
such change." The principle applies not only to 
guarantees of credits, but guarantees for the good 
conduct of clerks, or the fidelity of officers in a 
t)p.nk or other corporation, 

YII. Bemember that within a reasonable time 
after default of the debtor, you must notify the 
surety of the default, and do no act which will im- 
pair the immediate right of redress by the surety, 
or he will be discharged. A creditor is not bound 
in law, even at the request of the surety, to proceed 
immediately in an action against the principal debtor ; 
but if he bind himself by a valid agreement to give 
time to the debtor-— or if he release the debtor, or 
destroy the collateral securities he may hold, with- 
out consent of the surety — or if his delay in pro- 
ceeding against the debtor amounts to a gross neg-^ 
ligence, and by which the surety has lost his 
security, the latter is discharged. A guarantor or 
surety has always the right, by paying the debt, to 
' substitute himself in the place of the creditor, and 
is therefore entitled not only to receive from him all 
the securities held by him for the principal debt, 
but to be placed in as &vorable a position as the 
creditor himself stood at any time after default of 
the debtor. 

Vlii. Where you have several debts owing to you hy 
a debtor^ some of which are guarantied and others are 
noty and the debtor makes a payment on general ac- 
county without expressing the mode of its application^ ap- 
ply it to the account of debts not guarantied. 

A debtor, when paying money on account of his 
indebtedness, has a right to direct its application ias 
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he pleases, and his direction must be observed. But 
when he does not specify on what account the pay- 
ment is made, the creditor, at the time of payment, 
may apply it at will, and it is to his int^est to apply 
it to those debts for which he has the least security. 
Where neither the debtor nor creditor make the ap- 
plication, the law adopts rules of its own, to. which 
we may advert in a subsequent chapter. 

And laMy^ if the surety has received counter 
securities from the debtor for becoming his guaran- 
tor, aftd both fail, as frequently happens, the creditor 
has a right to have those counter securities applied 
to the payment of his debt> and this right he can 
enforce against the consent of both the debtor and 
the surety. 

A word to the suebty. Qn becoming surety for 
another, and you take a bond of indemnity, let it 
contain two stipulations— one, that he shall indem- 
nify you against loss; and another, that he shall perr 
form the obligation required — ^for then, if it contain 
both these stipulations, and not otherwise, it will be 
available before you shall have paid the suretyship 
debt, and you can proceed against the debtor in 
the event of his de£Ebult as soon as the creditor can 
proceed against you. 
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CHAPTER IX. 
nfSUBING GOODS. 

HOW TO INSURE GOODS LEGALIST. 

It is unfortunately an incident of all property^ 
except land, that it is constantly liable to perils that 
may cause its destruction. The two elements, fire 
and water, annually destroy millions- of valuable 
property ; and if merchants could not protect them- 
selves against their ravages, commerce would be 
paralyzed* Fortunately it has been found to be a 
safe and lucrative business, notwithstanding the im- 
mense losses to which they are liable, for indivi- 
duals or associations to agree to indemnify, (for cer- 
tain considerations and upon certain prescribed 
terms and conditions,) the owners of property against 
the damages occasioned by fire or the perils of the 
sea. This contract has given rise to the Larw of In- 
surance, to which we propose to direct our attention, 
for the purpose especially of comprehending how we 
Tnay insure goods legally. 

In Insurance, it must be understood that merely 
taking out a policy, signed by a company, however 
wealthy, is not in itself a protection. IChe law im- 
poses certain duties upon liie assured, and requires 
him to adopt certain rules of conduct which, if he 
violate, whether through ignorance or design, he 
17* (218) 
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may lose the right of ultimately deriving any be- 
nefit from the contract. A slight mistake, it has 
been remarked, in describing the condition or situ- 
ation of the property insured ; or an innocent con- 
cealment of some feet wbich the law requires the 
assured to disclose; or a trifling deviation from the 
rigid construction of the instrument^ often may vitiate 
and destroy the policy, blasting every prospect of re- 
muneration for heavy losses which the insured has 
sustained, and which he is thus forever prevented 
from recovering. 

Insurance upon goods is of two kinds — against 
fire, and against the perils of transportation by land 
and by water. The contract is an undertaking on 
the part of Hie insurers to indemnify the insured 
against certain enumerated perik that may' happen 
to certain specified property. The party who takes 
upon himself the risk is called the inswrer^ some- 
times the underwrUer^ from subscribing his name at 
the foot of the policy ; the sum paid to the insurer 
as the price of the risk is ealted the premium; and 
the instrument in which the contract is set forth is 
called the poliey. But in all cases the contract is 
made subject to certain conditions which the assured 
must comply with strictly, or his indemnity may be 
invalid. To these conditions and precautions we 
will limit our investigations. 

I. Before taking (w^ a poUcy of inmranee, it it pru- 
dent to inquire into the solvency of the eompcmy in 
which you propose to insure property; and secondly^ 
to examine carefuUy the conditions of their policies. 

The object proposed in eSeodng insurance being 
security, it is folly to suffer low rates <^ premium, 
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acquaintance with the officers^ or any otiber circum- 
stance, to tempt a man into insuring in an office of 
doubtful solvency. And in estimating the probable 
solvency of a company, it may be well to note the 
character and qualifications of the officers^ and if 
men, distinguished for nothing but a want of finan- 
cial talent, have been appointed to fill the chief 
offices merely because they had a prefix as "Hon." 
to their names, it would' seem a suspicious cir- 
cumstance. It may also be sound policy to in- 
quire in what manner the company have settled their 
^*evioua losses, and whether their namea appear 
frequently as defendants on tbe records of the courta. 

To examine the conditions inserted in a policy 
|»revious to ticoepting it is a dictate of wisdom, not 
only because & man ought to know what the termK 
of hia contracts are, but in order to know what 
descriptions and rq)re8entations the company require 
from persons desiious to make insurance^ 

In Philadelphia, the leading insurance companies 
have recently united in an association kno^vc^ as the 
Board of Underwriters, and tiieir policies will J)e 
uniform. 

II. B^ore t^ing <mt a policy tffvMurwhce^ (Meertatn 
th€tt y<m haae oak inawable interest in the property 
proposed to be in$%^ecL 

In all contracts of insurance it is an established 
rale of law, that to make a policy valid said enable 
the assured to recover the loss, he mu^ have an in- 
terest in the subject insured at the time when the eon- 
tract is made^ and when the loss occurs. He must have 
such an interest when the contract is made, other^ 
wise it is a wager policy, and void; and when the 
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loss occurs, otherwise he suffers no damage, and 
can have no claim upon the contract of, indemnity. 
Hence, if an owner insure his house, and subse- 
quently sell it, though it be burnt within the time 
limited, he has no legal claim upon the insurance 
company. It is not, however, necessary for the in- 
sured to have an absolute or unqualified interest in 
the property insured ; a trustee, mortagee, factor, or 
agent may legally insure their respective interests, 
subject to the rules of the different oflices. In fact 
it has been recently decided that a mortgagee who 
has insured the mortgaged property at his own ex- 
pense, and for his^own benefit, without limiting it in 
terms to his interest as mortgagee, is entitled in case 
of loss by fire before the payment of the debt to re- 
cover both the amount of his insurance and the 
mortgage debt, Elng v. The State Mutual Fire 
Insurance Co,, 7 Cush. (Mass) B. 16. 

A person insuring property in which he has no 
interest, cannot recover back the premium after 
taking the chance of a loss and obtaining from the 
generosity of the insurers the sum insured. 

ill. Do not misrepresent or conceal any material 
fact respecting the property insured; and (f there he a 
warranty incorporated in the policy^ see that its terms 
are strictly and literally complied with. 

A misrepresentation, if material, vitiates a policy. 
A misrepresentation is said to be mMerial when it 
communicates any feet or circumstance which may 
be reasonably supposed to influ#fice the judgment 
of the underwriters in undertaking the risk or calcu- 
lating the premium ; and whatever may be the form 
of the expression used by the insured or his agent 
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in making a representation, if it have the effect of 
imposing upon or misleading the underwriter, it will 
be material and fetal to the contract. ^^ It is a just 
principle in the law of insurance," says Lord Eldon, 
^' that where a representation is material it must be 
complied with; if immaterial, that immaterialily 
may be inquired into and shown ; but if there is a 
warmnty, it is a part of the contract that the matter 
is such as it is represented to be." It is the practice 
of most offices to insert the statements or represen- 
tations made at the time of effecting the insurance 
in the body of the policy. By this means they be- 
come a warranty, and preclude questions from 
arising upon the subject of the materiality or imma- 
teriality of the stateinents. 

* The concealment of a feet material to the risk will 
be equally fetal to the contract, on the grocmd that 
such concealment is & fraud. ^* Although me sup- 
pression should happen by mistake without any 
fraudulent intention, yet still the underwriter is de- 
ceived and the policy is void ; because the risk run 
is really different from the risk understood, and in- 
tended to be run at the time of the agreement.'' 
Thus^ in a case where an insurance was made on a 
warehouse which was separated by one other build- 
ing from the workshop of a boat builder, which had 
been on fire in the afternoon of the day when the 
letter applying for the insurance was written, it tm^ 
held that 1^ circumstance of this fire ought to have 
been communicated to the company, and conse- 
quently they were not liable for the loss resulting 
from a fire which again broke out in the same work- 
shop, though on a subsequent day. 
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I* 

Among tihte important conditions usually inserted 
in policies of insfirance on goods, is one which re- 
quires the party insuring to describe the building or 
place in which they are deposited ; also, whether the 
goods are of the kind denominated hazardous, and 
whether any manufactory is carried on \n or about 
the premises ; and " if any pe»3on or persons shall 
insure his or their building or goods, and shall cause 
the same to be described in the policy otherwise than 
as they really are, so that the same be charged at a 
lower premium than is herein proposed, such in- 
surance shall be of no force, and the premium paid 
thereon shall be forfeited.* But a nominal mis- 
description of a building, as where the premises 
were described as a " bam" which were agricultural 
buildings that could not strictly be called a banr, 
will not vitiate the policy. 

Having thus adverted to precautions which are 
applicable to all kinds of Insurance — ^Life, Fire, and 
Marine Insurance— we shall now consider those 



* In the case of the New Castle Fire Insurance Company v, 
Macmoran & Co., " the defendants were held not entitled to re- 
' cover their insurance because on the face of the policy they had 
warranted the cotton factory insured by them to belong to the 
first class of risks when it belonged to the second. The only re- 
spect in which the factory differed from one of the first class was 
in the length of a stove pipe, which was three feet long when it 
should have been but two. In all other things it was in accord- 
ance with the warranty, and an alteration in that particular was 
made after the execution of the policy 1^ the company and before 
the loss occurred : but it was held that the variation at the time 
of the execution of the policy was fatal, and that the warranty 
must be strictly and literally complied with ; and the defendants, 
therefore lost their insurance." 
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points in a great degree peculiar to the in&orance 
of goods — first against Fire, and secondly against 
Marine Perils. 

I. Fire Insurance. i 

1. In insurance against -fire, it is important, on 
taking out, the policy, to pay the premiwm,. Polides 
against fire usually contain a provision or condition 
that no order for an insurance shall be of any force 
until the premium be first paid to the company: 
and all persons desirous of continuing their insur- 
ances can do so only by a timely payment of the 
ppftminm. In marine policies, the non-payment of 
the premium will not affect the validity of the in- 
surance, 

• 2. Have the property which you desire to insure de- 
scribed in the policy with reasoncMe certainty^ as to its 
nature and kind; and where property is held on trust 
or on commissiony care must be taken to have the policy 
so worded as to cover such property. 

TS an insurance be made ^^ on the stock in a storcy 
or by any similar words, books of account, written 
documents, securities or evidences of debt, deeds, 
writings, money, or bullion, unless particularly spe- 
cified, would not be protected. So an insurance 
expressed to. be on household fdmiture, would not 
protect jewels, plate, paintings, statuary, sculpture, 
or other similar articles of mere ornament.*' 

With regard to property held in trust or on commis- 
sion, it was decided In the case of Brichta v. The New 
York Lafiiyette Insurance Company, by the Superior 
Court of that city, that an insurance of the plain- 
tiff upon goods and furniture in his store, would n(4 
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cover property left witli him for sale, and upon 
whicli be had made advances. Had the policy con- 
tained the clause, "his goods and furniture in his 
store belonging to himself or held in trust by him 
or on commission," then he would have been en- 
titled to recover for the loss of them upon an aver- 
ment of interest in himself. 

8. Jf yim iiMure in more than one office^ give notice 
to each of the other i/MwranccB, 

Policies usually contain a condition requiring no- 
tice of all previous insurances upon the same pro- 
perty to be given to them at or before the time of 
making insurance, and of all subsequent insurances, 
within reasonable time thereafter, or the policy to 
be void and of no effect ; but without this special 
condition in the policy, a party effecting a double 
insurance can only recover the actual amount of his 
loss ; and if he sue one insurer for the whole, that 
insurer may compel the others to contribute in pro- 
portion to the sums they have respectively insured. 

4. If you purchase premises or goods insured^ take 
an assignment of the policy y and submit it to the office 
for their approval within the time limits in the 
policy. 

It has been before observed that the insured, in 
order to recover on a policy of insurance, must have 
an interest in the subject of the insurance at the 
time of the insuring, and also when the lops hap- 
pens. The mere assignment of a policy is useless, 
unless the subject insured is assigned also ; but if a 
policy be assigned to a person already in the posses- 
sion of the subject insured, and th^ office allows the 
^signment, it will bind tiiem — the assignment, as 
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against them^ beibg considered a new contract. 
Without noticcj however, it is very questionable whe- 
ther the holder can have any legal demand against 
the Insurers^ notwithstanding the assignment; and 
if the assignment be made to him after the fire 
happens, and without consent of the office, though 
he may have become possessed of the premises or 
goods before the time of the fire, it is certain he can- 
not recover. 

5. If, qft^ taking out the policy, and before its teV" 
minatum, you lowA to use the premisea for a purpose 
that may increase the ride, give notice to the company 
of the fact, and have their consent indorsed on the 
policy. 

A building was insured and described as a tea 
warehouse, or for the storing of tea, and afterward, 
without consent of the company, the owner iHied it 
for storing drugs; the policy was held to be void. 

6. Make no alteration, however slight, in tho^policy 
after it has he&n executed. A policy, when executed, 
is considered a sacred agreement, and no alteration 
can.be made by either party without avoiding the 
contract. ,The only mode by which an alteration 
can be made in an instrument of this kind, where 
either party refuses his absent, is by an application 
to a court of Chancery, where it must appear, by 
undoubted evidence, that the party applying was 
mistaken in the terms and effect of the policy, and 
that a correction of such mistake cannot prejudice 
the rights of the other. 

7. As soon as a loss has been sustained on property 
insured, give immediate notice to the office, and deliver 

18 
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n statement supported by the evidence required by the 
rules of the office. 

In many of the English fire insurance policies 
there is a principal article, requiring persons sus- 
taining any loss to make proof of the same, by oath 
or afltenation, and by the production of books of 
accounts or other proper vouchers, and " procure a 
certificate under the hands of the minister and 
churchwardens, together with some other reput- 
able inhabitants of the parish, not concerned in 
such loss, importing that they are well acquainted 
with the character and circumstances of the person 
or persons insured, and do know, or verily believe, 
that he, she, or they really, and by misfortune, with- 
out any jfraud or evil practice, have sustained by 
such fire the loss or damage as his, her, or their 
loss, to the value therein mentioned." The construc- 
tion of this article is, that the production of such a 
certificate is a condition precedent to the payment 
of any loss ; and if the minister refuse to give it, no 
matter how wrongfully, the insurance money can- 
not be recovered. It is needless to express any 
opinion of such a contemptible provision. In some 
of the American policies there is an article stipulat- 
ing for the production of a certificate from the nearest 
magistrate or notary as to the character and circum- 
stances of the assured, and the amount of the loss ; 
and where this provision is inserted, the certificate 
must be obtained. This requirement has given rise 
to difficulty, it is said, more frequently than any 
other cause, notwithstanding the fiict that the 
courts have been disposed to construe it liberally, by 
refusing to go into a nice calculation of distances to 
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ascertain the nearest magistrate from whom the 
certificate should come. Proximity is all they have 
required. 

Where the proofs of loss furnished by the insured 
are deemed insufficient by the Company, it is their 
duty to notify the former of the defect, so that he 
may Jiave an opportunity to remedy it before it is 
too late ; and " i^ they neglect to do so, their silence 
will be held a waiver of such defect in the prelimi- 
nary proofe, so that the same shall be considered as 
having been duly made according to the conditions 
of the policy." 

A want of due diligence in giving an Insurance 
Company notice of a loss, is a defect which cannot be 
remedied ; and as it often proves fetal to the interest 
of the insured, its importance is obvious. 

n. Marine Insurance. 

1. A contract by one party to indemnify another 
against certain enumerated perils of the sea involves 
the Law of Marine Insurance, and to consider even 
its leading points would require more space than we 
can devote to the subject. In Marine Insurance as 
in Fire Insurance the law requires that the insured 
shall have an insurable interest in the subject matter 
of the contract to entitle him to an indemnity; and 
compels him, when eflfecting the insurance, to state 
all fects material to the risk within his knowledge, 
and which the underwriter could not be expected to 
know without such communication. It is customary 
for underwriters to incorporate in the policy certain 
express warranties which the insured must strictly 
comply with, or he cannot recover. Of this nature 
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are those provisions stating the national character of 
the property insured, and that the traffic is not pro- 
hibited by the laws of the land. When the insured 
enters into an engagement, as sometimes he does, 
that the ship or goods are netitral or neutral property ^ 
he engages that they are owned by persons resident 
in a country at peace when the risk begins and who 
have the commercial character and rights of subjects 
of such country, and that the ship and goods are ac- 
companied with all documents and papers necessary 
to show that they can legally claim the protection 
afforded to neutral property. In addition to the 
warranties expressed in the policy, the law implies 
certain warranties, such as, that the sMp is seaworthy 
at the commencement of the voyage ; that she will 
pursue her voyage by the customary route, and in 
the usual manner; and that she shall be employed, 
navigated and conducted in a legal manner. If the 
parties wish to protect themselves by any agreement 
not implied by the law, they must be careful to have 
it clearily expressed in the policy; no conversation 
nor letters which may have passed between them 
xan form any part of the agreement, or have any 
weight in controlUng its eflfect unless expressly re- 
ferred to in the policy. 

2. Marine policies with reference to the amount 
of interest are divided into openzxiA valued policies. 
In the former the amount of the interest of the in- 
sured is not mentioned, but is left to be ascertained 
in case a loss shall haj^en ; but in a valued policy a 
value is set upon the ship or goods at the time of 
effecting the insurance and inserted in the policy. 
In case of loss the value will not be questioned unless 
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the valuation was a mere cover for a wager policy, 
or unless it so greatly exceed prime cost with ex- 
penses added as to raise a presumption of fraud. 
Where the profits expected to arise from a cargo of 
goods are insured, they should always be insured in 
a valued policy, for then the insured may recover 
without being compelled to show that any profits 
would have been made if the loss had not happened. 

3. In insuring goods it is usual to insert in the 
policy the name of the person obtaining it, and 
state that the property is insured for himself and 
all whom it may concern. This general clause is very 
important, as it will protect the interest of all for 
whom it is intended, and who adopt it when made; 
and the adoption of the instrument by the party for 
whom it is intended at any time before loss, and in 
many cases after, is sufficient, and is equivalent to 
an original order for insurance. It is also necessary 
to specify the ship, which is usually done by giving 
her name and the name of the master ; but to pre- 
vent the ill consequences of a mistake in these 
names, it is usual and important to insert after them 
" or by whatsoever other name or names the same ship 
or the master thereof is or shall be named or called." 
Where it is not known in what particular vessel 
goods may be shipped, an insurance upon them " on 
any ship or ships" is legal. 

4. .It is important for the insured to notice that 
the voyage proposed w( accurately described in the 
policy J and the time and place at which the risk is 
to begin and endy and the place qf the ship's de- 
parture and destination duly stated ; for if a blank 
be left for the place either of the ship's departure or 

18* 
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destination, the policy will be void for uncertainty. 
It is also advisable, when insuring goods, to have 
expressed in the policy that in case the ship be dis- 
abled and rendered incapable of proceeding to her 
port of destination, the risk shall continue upon the 
goods on board of another vessel to be conveyed 
hither, and until they are safely and conveniently 
landed in the port of delivery. « 

5. The law implies a warranty, as we have stated, 
that a vessel shall pursue the usual course of a voy- 
age, and consequently any deviation from that 
course, unless in cases of absolute necessity, which 
are excepted, will vitiate the policy ; hence in in- 
suring goods it is important to have as much liberty 
qf deviation expressed in the policy as circumstances 
may possibly require. 

As the premium may be reclaimed when the risk 
has never attached, and for other causes, the non- 
payment of it does not affect the contract in Marine 
Insurance. 

6. Losses are of three different kinds— total loss, 
general average, and particular average. 

A loss is regarded as total, not only when the sub- 
ject insured is entirely destroyed, but where the 
damage by any peril insured against exceeds fifty 
per cent, of the value. In the latter case, the itisured 
has the option of either promptly abandoning all his 
interest in the subject insured to the underwriters, or 
he may decline an abandonment and claim for the 
actual loss, be it what it may. Q-eneral average oc- 
curs where a part of a ship or cargo has been volun- 
tarily sacrificed for the benefit of the rest. The 
owners of the balance saved are bound to contribute 
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to those whose property has been sacrificed a propor- 
tion of the loss, and for this contribution they are 
entitled to indemnity from their underwriters in 
cases where the loss is occasioiied by any of the 
perils insured against. The most usual foundation 
of general average are the cases of JeUisoUy when 
goods are thrown overboard to lighten a ship in 
peril, and the cutting away of the ship's masts, 
cables, boats or rigging. Particular average is any 
partial loss prising from perils insured against, not 
amounting to a total losa, or damage to the amount 
of fifty per cent, of tJhe value. In the adjustment of 
a particidar average and a general average there is a 
material difference, inasmuch as the former is ad- 
justed according to the value of the goods at the 
time atid departure of the vessel, and the latter ac- 
coidii^ to the value at the port of destination. 
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CHAPTER X. 

MERCANTILE ACCOUNTS. 
How TO Ebbp Accounts Legally. 

In the chapter on selling goods we remarked, 
" when goods have been set aside to be sent for by 
the purchaser or to be sent to him, then is the time 
to make the entry in your books of a charge against 
him, and such entry will be evidence." The im- 
portance of accuracy and system in registering such 
charges, and in recording the daily business trans- 
actions of merchants and traders, is at the present 
day so generally appreciated as to render any ex- 
tended suggestions superfluous. Among merchants 
especially, the remark of a French legislator is prac- 
tically realized : — " The conscience of a merchant 
ought to be exhibited in his books. It is there the 
judge ought to meet it." 

In many of the commercial countries of the globe 
the law prescribes the form of keeping books of ac- 
count, and in some, severe penalties are imposed for 
neglecting to keep such books, and for keeping 
them in an irregular manner. In some the delin- 
quency is punishable by fine ; in others it is regarded 
as a crime. In Holland, France, the two Sicilies, 
and Portugal, merchants who oflfend in these parti- 
culars, may be declared bankrupts ; while in Spain 
and Wurtemberg they are fined in sums varying 
(228) 
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from 1,000 to 30,000 reals for each offence. In the 
United States, though the law prescribes no form, 
and visits irregularity with mild penalties, the art of 
book-keeping has made perhaps greater advances 
than in any other country of the world. In illus- 
tration we would point to the numerous works of 
American authors which elevate it to a science — the 
seminaries established to teach it — ^and to the thou- 
sands of accomplished masters of the art who are 
d^;ily practicing it. 

n. The value ^of books of account, legally consi- 
dered, is mainly as evidence of indebtedness.. As a 
general rule, the entries may be made either by the 
party himself or by his clerk. In either case they 
are admissible as evidence if the entries are origi- 
nal entries, made cotemporaneously with the deli- 
very of goods, or the transaction recorded, and by 
the person whose duty it was, for the time being, to 
make them. But, before such books can be admitted 
as evidence in a court, they must be submitted to the 
inspection of the judge ; and if they appear to have 
been honestly and fairly kept, the party producing 
them must then make oath in open court that they 
are the books in which the accounts of his ordinary 
business transactions are usually kept, and that the 
articles therein charged were actually delivered, and 
the labor and services actually performed; that the 
entries were made at or about the time of the trans- 
actions, and are the original entries thereof ; and that 
the sums charged and claimed have not been paid. 
This leads to the inquiry, " what are arigimzl entries ?** 

No precise and unvarying rule has been estab- 
lished as to the m^nwt when the entry must be 
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made. It is enough if it be made " at or near the 
time of the transaction." Therefore, where goods 
were delivered by a servant during the day, and the 
entries were made by the master at night, or on the 
following morning, from the memorandum made by 
the servant, it was held sufficient. But such entries 
made later than the succeeding day have been re- 
jected. Whether entries tran9cribed from a slate or 
card into a book are to be deemed original entries, is 
not universally agreed. In Massachusetts they are 
admitted; but in Pennsylvania they were in one 
case rejected, and in another admitted where they 
were transcribed forthwith into the book; (9 S. & R., 
286) and not later, in the case of a mechanic's charges 
for his work, than the evening of the second day. 
(6 "WTiart. 189.) In all practicable cases, however, 
the proper time for making an entry is, as we have 
stated, when a purchaser has selected the articles he 
wantSy and has had them set aside, either to he sent for 
hy him, or to he sent to him hy the merchant. 

III. In most of the States of this Union there are 
statutory provisions respecting the admissibility of 
books of account as evidence of indebtedness, par- 
ticularly those kept by the parties themselves. In 
Louisiana and Maryland, (except for sums under 
ten pounds in a year,) entries made by the party 
himself are not admitted as evidence. In Connec- 
ticut the law prescribes the following requisites to 
entitle a book of account to full credit: " The book 
ought to be kept in a fair and regular manner, and 
the articks truly entered at the time of the delivery 
or performance of the service, so as to be consistent 
with and support the oath of the party; for the 
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book is to be considered as the essential part of tbe 
evidence, and the oath of the party as supplemen- 
tary to it The entries should be made without 
erasure, alteration, or interlineation. Merchants and 
traders should produce their day-books and ledgers, 
and so of mechanics whose business requires that 
mode of keeping accounts. The entries should also 
appear to be fairly made from day to day in the 
usual course of their business. Where people make 
single entries only, the account should be fairly and 
properly dated. Where the books are not regularly 
kept ; where there appear to be erasures, alterations, 
interlineations, and additions; and where the ac- 
counts are made out after the dispute has arisen, 
there is a strong presumption against their truth, 
and the party must have other proof to corroborate 
his testimony to entitle him to recover." (Swift. Ev. 
p. 83.) The law of credibility, as here stated, pre- 
vails generally. 

IV. The least suspicious form in which books can 
be kept is that of daily entries in a single day-book 
or journal of the debts and credits of the different 
nersons with whom the party deals, in the order of 
aates, without blanks, chasms, or marginal refer- 
ences. If a mistake be made in an account, it 
should be corrected, not by altering the original 
entry, but by a new entry made, debiting or credit- 
ing the amount of the error. The charges, too, 
should be specific and particular; a general charge 
for merchandise delivered, professional services, or 
work and labor done by a mechanic, without any 
specification but that of time, cannot be supported 
by this kind of evidence 
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V. A book of ftocoiMitg is only admi«iible as evi- 
dence of busmcM a^^uaUjf 4^0^ imd not of oirdeis or 
things to be done subsequent to tde entry; aqd the 
entry nanst have been made for tbe purpose of charg- 
ing the debtor with the debt; a mere memorandum 
for any otiier purpose not being suffl<5ient, He^ce, 
an invoice-book and tbe m^aiorandums in liie mar- 
gin of a blank cfaeok-book, showing the date and 
tenor of the checks, drawn and cut out of Ihe book, 
have been rejected. (4 Yeates, 841.) 

A merchant's ledter^&k is admitted as prima faeie 
evidence of the contents of a letter addressed by 
him to the olh^ party in the cause, qfter n&tice to 
8Uok party to produce the original It is also evidence 
that the letters copied into it have been sent, but 
it is not evidence of any other letters than those 
which the opposite party has been required to pro- 
duce. 

VI, It is to the interest of a merchant to forwxrd 
a0couni9 current rejffuiarlg^ for an account cuitent not 
objected to within two or three posts after being re- 
ceived, becomes an aceottn^ ^aUdy of which the ad- 
vantage is, that it does not require proof of items. 

Fot further informi^on respecting tiw la,w of 
book-accounts we must »efor to Cowen & Hill's 
elaborate note, 491, to Phillips on Evidence, (vol. 2^ 
pp. 682-701.) And for the best system of keeping 
accounts, is it not deti^led in many excellent works 
on book-keeping ? 
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CHAPTER XI. 

MEECANTILE PAPER. 

Pbomissory Fotes— Bills of Exchange— Drafts 
— BoKDS, &a 

Book Accounts in^ modem commerce are no 
longer favorite forms in which to preserve evidence 
of indebtedness. The^ law has not invested their 
assignment or transfer with any fisicilities, and a 
merchant cannot conveniently use them either for 
the payment of his debts or the purchase of goods. 
It is therefore becoming the practice, and more 
generally every year, for merchants to close ac- 
counts with their customers by requiring written 
promises to pay definite sums of money, known as 
Frommory Notes; or written orders or requests, to 
pay such sums, addressed to persons residing in an- 
other State or country, known as BilU of Exchange; 
or orders addressed to persons residing in the same 
State or country, and usually called Drafts. These 
promises and orders are Airther designated as Mer- 
CANTiLB Paper. 

The extensive use of Mercantile Paper in modem 
commerce is due to the jBEict, that the law regards it 
with greater favor than any other simple contracts or 
contracts not under seal, however forlnal or import- 
ant. It presumes that a valuable consideration was 
given for a Bill or Note — ^and though the maker of a 
19 (233) 
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Note may escape payment when sued by a payee, on 
the ground of failure of consideration, yet the law- 
compels him to prove there was no consideration. 
It allows Bills and Notes to be assigned when pay- 
ment is directed' to be made to the payee, or his 
order, or to bearer, by the latter writing his name 
on the back of the instrument, and when properly 
transferred, the holder can sue and recover in his own 
name; and further, such assignment, when made be- 
fore maturity, and in the usual course of business 
and for a valuable consideration, gives the assignee 
a better title than his assignor had. Any defence or 
set-oflF which the maker of the Note may have had 
against the payee, is not available against a third 
person, a bona fide holder without notice. The law, 
however, fixes a grave responsibility upon a person 
who transfers a Note or Bill payable to bearer or 
order, by writing his name on the back of it. A 
man may write his name on the back of a Bond or 
an assignment of a book-debt, and he guaranties 
nothing more than that it is due and the title is 
good ; but a man who assigns a Bill, or negotiates 
a Note by putting his name on it, unless he qualifies 
the act bywords limiting his responsibility as "with- 
out recourse on me," engages that he will pay it if 
the proper party does not, provided the holder de- 
mands payment and gives him due notice of de- 
fault. He becomes an tndorser — a name of omilious 
import to thousands whose fortunes have been 
\vrecked by unguarded indorsements. 

Plain and simple as the leading principles govern- 
ing Mercantile Paper apparently are, it has in practice 
been the subject of an immense deal of litigation. 



Digitized 



by Google 



CAUTION RBQUIRBD IN TAKING PROMISSORY NOTES* 285 

The time and attention of courts, especially in Eng- 
land and the United States, have been engrossed by 
it, and large volumes would be necessary to give even 
the substance of the decisions respecting it It has 
been said that " the daily business of the city of 
London furnishes hundreds of cases where the con- 
tinental jurists could afford no information to clear 
away any practical doubts, or to assist in forming 
any safe and satisfactory judgment;" yet if we trace 
these difficulties to their source, they will generally 
be found to originate in a neglect of, or a departure 
from those formula established by mercantile usage 
and sanctioned by law. As our object is not to ex- 
haust the law upon the theme, but to discover a 
system of general rules for practical use, we shall 
limit our investigations to the points likely to be of 
the most general and practical importance. 

I. Promissory Notes. 

1. Before taking a Promissory Note, observe whether 
it is drawn, in the ustml or a regular form; and ifnot^ 
whether it comes within the legal definition of a Fro- 
rrdssory Note. 

A Promissory Note has been defined to be a 
written engagement by one person to pay another 
person therein named, absolutely and uncondition- 
ally, a certain sum of money at a time specified 
therein. The person who makes the note is called 
the maker ^ and the person to whom it is payable is 
called the payee^ and when it is indorsed by the 
payee he is called the indorsery and the person to 
whom the interest is transferred by the indorsement 
is called the indorsee or holder. 
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If any instrument, purporting to be a Note, be so 
defective in form as to want the essential requisites 
of fi Note, it will amount to nothing more than a 
parol contract, and as such, in the hands of any 
holder, subject to all equities eidsting between the 
original parties. 

The common form of a Promissory Note, in the 
United States, is :— " f 1000. (place) (date) , 

days (or months) after date, I (or we) promise 

to i«ty to the order of A B One Thousand Dollars, 
vulue received." Signed " C D." In Pennsylvania 
it is customary to insert the words " without defal- 
cation," before "value received;*' and in Missouri, to 
render a Note negotiable, it.is said a statute regula- 
tion requires that the word "negotiable" appear on 
the fece of it. A modem innovation, adopted by 
mercantile men to fecilitate the transfer of Notes 
without requiring the holder's indorsement, is to 
make them payable to the maker's own order, with 
his indorsement, sometimes expressing, "for value 
received" of the party to whom it is given. No 
particular words, however, are necessary to consti- 
tute a Promissory Note, and the form maybe varied 
at will, provided ^ aXmays amawnU to a wriUen pro- 
mise for the payment of money, aJmlutely and at aU 
events, and provided it interferes with no statute regu^ 
lation. Thus, a receipt for money "to be returned 
when called for," or a promise to be accountable or 
responsible to an individual named, for a certain 
sum of money, or an instrument drawn — " I, A B, 
promise to pay C I> Pour Hundred Dollars," with- 
out any signature at the bottom, has been decided 
to be a good Note.^ Even a document in these 
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words: "Borrowed of J. S. £50, which I promise 
not to pay5*' was decided to be a valid Promissory 
Note, and that the word " not" ought to be rejected 
upon the ground of having been inserted by mis- 
take or fraud, and therefore inoperative. On the 
other hand, a written promise to pay money, "pro- 
vided A shall not pay the rnoney by a particular 
day," or "when A shall marry," or "if A shall 
marry;" or a Note for the payment of money "when 
received," or "out of rents;" or "by installments," 
is not a valid Promissory Note, on account of un- 
certainty. The essential legal requisites of a Pro- 
missory Note are that it must be in writing — the pro- 
mi9e to pay must be expressed — ^it must be for the 
payment of money, and momey only (not horses nor 
merchandise) — the amount must be fixed and cer- 
tain, and payable mthout condition or contingency at 
a fixed period of time, or upon some event which 
must inevitably happen. Where no time or period 
of payment is fixed, it is a Note payable on demand, 
and as such requires no other demand than by bring- 
ing suit. A Note, payable to a fictitious person, is 
a Note payable to bearer. 

When the date has been omitted, and it is im- 
portant to establish one, the time will be computed 
from the day when it was issued or made ; and if 
that cannot be ascertained with exactness, from the 
day when its existence can first be established. 
Wliere the sum in figures, in the superscription, dif- 
fers from the sum in words in the body of the 
instrument, the latter is, by our law, deemed the true 
sum. 

One more fact, however, it is important to ob- 
19* 
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serve, and that is: that the instrument purporting to 
be a Nate has no seal. Whatever may be its form, if- 
it have a seal, it is a specialty and not a Bill or Pro- 
missory Kote, and consequently an indorsement in 
blank, on the back of it, does not make the indorser 
liable as such, and it i^ also subject, in the hands of 
the hold^, to whatever defences the maker may 
have against the original payee. 

2. When you have notice of the eonrnderatim for 
which a Note was given^ take heed that it is a valuable 
and valid consideration. 

The consideration of a Note, as has been before 
stated, in the hands of a lona fide holder, without 
notice, cannot be inquired into; but if he has notice 
at the time when he obtains it, that &e ]S"ote \s void 
in the hands of the payee^ either from fraud, or 
want, or failure, or illegality of consideration, he 
will take it subject to the same equities as that party. 
A Note drawn by the maker as a gift to a son, or 
relative, or friend, wants consideration, and an ac- 
tion cannot be maintained upon it by the payee. A 
Note given by a person to an officer of a, benevolent 
society for his initiation fee as a member, or for his 
quarterly dues, wants a sufficient consideration. 
The consideration must be a valuable one. It must 
consist either in some benefit to the party who 
makes the contract; or forbearance, loss, respon- 
sibility, or act, or labor, or service on the other 
side. 

A note is invalid or void where it is founded upon 
fraud, or upon taking an undue advantage of the 
maker, as where he is intoxicated, and where the 
consideration is illegal as for illicit cohabitation, for 
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contracts for the purchase of a public office, or by 
' way of wager. The only exception to the rule that 
an indorsee who has notice that a Note wants valua- 
ble consideration cannot recover from the maker, is 
that of accommodation paper. "If A makes a Note 
to B or his Order," says Parsons in his work on 
Contracts, "intending to lend B his credit, and 
gives it to B to raise money on, B cannot sue A on 
that Note ; but if he indorses it to O, who discounts 
the Note in good faith, but knowing it to be an Ac- 
commodation Note, and without valuable considera- 
tion, C can, nevertheless, recover the note from A. 
The maker may therefore have a defence against 
the payee which he catinot have against an indorsee 
with knowledge of that defence. But this is true only 
w^here the consideration paid by the indorsee maybe 
regarded as going to the maker in the same manner 
that it would if the payee had been promiser and the 
maker had signed the Note as his surety. In general, 
Acommodation Notes or Bills are now governed by 
the same rules as negotiable paper for consideration." 

S. In taking a Note secured by a guarantee instead 
of an indorsement, observe that the words " value 
received," or other words importing consideration, 
are used : and if the guarantee be upon a separate 
piece of paper, that it •describes the note with suffi- 
cient distinctness. It is also important to know that 
a guarantee, unless made expressly negotiable^ is good 
only to him who first takes the Note and advances 
money on it. 

4. Always present Notes for payment on the day when 
they become due. This is necessary to charge in- 
dorsers. Where there are no indorsers it is un^e- 
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cessary, for the maker is liable in honor until pay- 
ment, and in law until the debt is barred by the 
Statute of Limitation^ 

In the Treatises on K'otes and Bills much space is 
devoted to the consideration of what constitutes a 
proper presentment and excuses for non-present- , 
ment ; but in cities it is customary to deposit Notes 
for collection in bank, whose officers are presumed to 
understand their .duty, and in other cases all danger 
may be avoided by uniformly observing the rule of pre- 
senting them on the day they became due. It is proper, 
however, to advert briefly to two points. \ When do 
Note% become dv£ ? and What is a legal presentment ? 

In calculating the maturity of Notes, the first 
rule is: — to exclude the day of the date. That is, 
a Note dated on the first day of January, 1857, pay- 
able at ten days after date, without grace, will be 
due on the eleventh (not tenth) day of January, and 
with grace on the fourteenth. Another universal 
rule of the commercial world is to construe a month 
in all cases of negotiable instruments to be a calendar 
and not a lunar month. Thus, a Note dated on the 
thirtieth day of January, payable in one month, will 
become due on the 28th day of February, if the year 
be not bissextile, and if it be, on the twenty-ninth 
day of February, and grace is to be calculated from 
and after the 28th or 29th day of February accord- 
ingly. A Note dated on the twenty-ninth day of 
November, payable in three months, is due, including 
days of grace, on the third of March following. 
These days of grace, which take their name from 
being days of indulgence to the maker, originated in 
a usage of merchants at an early period, when pre- 
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cions metals were scarce. The usage has now be- 
come a positive right ; and in England and America, 
and most commercial countries, with the exception 
of France, it can be insisted on by the maker, whether 
the Note or Bill be payable at a certain number of 
months or days after date, or after sight, or {generally) 
at sight. But Notes payable on demand are not en- 
titled to grace. The principal rules with regard to 
the computation of these days of grace are that they 
are to be computed according to the law of the place 
where the Note is payable — ^that they are to be calcu- 
lated exclusive of the day when the Note would 
otherwise become due— ^nd that they are to be 
counted without deduction or allowance for Sundays 
or holidays, which, though they cannot protract the 
time of payment, may nevertheless shorten it. 
Thus, for exaiUple, a Note drawn in America but 
payable in France^ is not entitled to grace. ANote 
drawn in England or America, dated the twenly- 
second day of September, payable in three months, 
would become due on the twenty-fifth of December, 
but as that is Christmas Bay, it is payable on the 
twenty-fourth ; and if that happen to be a Sunday, it 
is payable on the twenty-third. And if the maker 
were a Jew, by whose religious usages abstinence 
from all secular business is enjoined on Saturdays, 
it is supposed the Note, in the above case, would be 
payable on Friday, tiiatis, without any grace. 

Secondly, an to a proper presentment to charge an 
indorser ; the first requirement of the law is, that if 
the Note or Bill be payable at a particular place, it 
must be presented there for payment on the very 
day it becomes due ; but if no place of payment be 



Digitized by VjOOQ IC 



242 THB LEGAL ADVISER. 

designated, it must be presented either to the maker 
personally, or at ,his place of business during the 
usual hours of business, or at his dwelling-house with- 
in reasonable hours. If the Note be payable by a firm, 
a presentment to either of the partners, or at the place 
of business of the firm, is suflGLcient; but if given by 
joint makers, a presentm^ent must be made to all. 
The bankruptcy, insolvency, or death of the maker 
will not excuse the neglect to make due presentment ; 
but in case of death it should be made to the executor 
or administrator, or if none have been appointed, at 
the dwelling-house of the deceased, otherwise the in- 
dorsers will be discharged. Even the feet that the 
IS'ote or Bill has been lost, mislaid, or destroyed, will 
not dispense with a regular demand on the part of the 
holder ; but to entitle him to receive payment in such 
a case, he should come prepared witii a' suitable in- 
demnity. If, however, the maker has abscojided, or if 
he has removed to another State after the date of the 
Note, this will dispense with a presentment and de- 
mand, and make the indorser ipso facto liable with- 
out it. 

5. If payment of a note he refused on the day when 
it is due^ he prompt in giving notice of the, dishonor to 
the indorserSf jtating the facty and that you took to 
them for reimbursement and indemnity. 

In tJie case of a Foreign Bill of Exchange, or a 
Bill drawn in one State upon a person residing in 
another, protest by a Notary is absolutely necessary ; 
but in respect to Prpmissory Notes, a demand and 
notice by the holder in person or his agent, whether 
verbal or in writing, will be sufficient to hold the in- 
dorsers, provided the fects can be proved by compe- 
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tent and disinterested evidence. But inasmuch as 
by Statute enactments in most of the States, the 
protests and certificates of Notaries Public are prima 
facie evidence of the fects set forth in them, it is 
always advisable to pkce Notes which have not been 
paid at 3 p. M. in the hands of a Notary. It is his 
duty to use all due diligence to give notice to the 
indorsers, and if a loss occur through his neglect, he 
is liable to the holder. 

With regard to the time within which notice of 
dishonor must be given to the indorser immediately 
liable to the holder, the rule is this : Where both 
parties reside in the same town or city, notice must 
be given him personally, or at his dwelling, or place 
of business, at furthest on the next business day after 
presentment and dishonor; and where the parties re- 
side in diflferent towns or.places the notice, properly 
directed, must be sent by the past of the nextday, or 
by the next post after the day of dishonor or notice 
of the dishonor. Where there are several indorsers, 
each one is allowed one day after receiving notice 
of dishonor to forward notice to his antecedent 
indorsers. " Great care should, however, be taken," 
says Story, "by each successive indorser, in cases of 
this sort, not to miss a day in duly giving or for- 
warding notice to the antecedent parties; for, if he 
should miss a day without any legal excuse for the 
omission, a link in the regular chain will be broken, 
and all the prior parties will be discharged from 
their obligations to him, unless indeed they shall 
have received due notice from some other party to 
the Note to whom such indorser is liable." If the 
indorser's residence is not known, some time is 
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allowed to make inquiri^; and if after the exercise 
of "due and reasonable diligetice" it cannot be 
found, the holder is absolved from giving notice. 

6. Avoid relecmng the maker$ or prior mdorners of a 
Note if you would hold the subiequent parties^ A re- 
lease c^ the maker, dr of oae joint-maker of a ilfote 
by the holder, is a discbarge of all the indorsers, and 
a release of antecedent indorsers is a discharge of 
subsequent indorsers. Accommodation Notes are 
in this respect placed upon the same footing as Notes 
for value. 

7. Before taking a Note that i» overdue^ it is adviea- 
lle to obtain from the maker an admiesidn in writing^ 
or in the presence of wiineeees^ that he ha$ no defence 
or eet-off. 

A party who takes a Note, even for value, after it 
has been dishonored or is overdue, takes it subject 
to all the equities which properly attach thereto be- 
tween the original parties^ and if the maker has 
paid part, or the whole, or if it was given for the 
accommodation of the payee, the holder cannot re- 
cover moDp than the payee could have recovered. If, 
however, the maker admit before the transfer that 
he has no defence or set-off, he vdllbe estopped from 
claiming one after a transfer upon the faith thereof. 

8. Make no alteration^ even of the most trivial cha- 
ractery in a Bill or Note^ c0er it has passed into a state 
of negotiation, 

A material alteration in a Bill or Note, as in the 
date, or sum, or time of payment, will discharge all 
parties who have not consented to such alteration. 
Every fraudulent alteration amounts to a forgery. 
" To misapply a genuine signature, to sign the name 
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of a fictitious non-existing person, or to sign a man's 
own name with an intention that the signature 
should pass for the signature of another person of 
the same name, are as much forgeries as to fraudu- 
lently write the name of an existing person."^ 

9. Before taking a Bill or N'ote from the payee or in^^ 
doner ^ take heed that the payee or indorser has a right 
to transfer it 

The indorsement of a Bill or Note passes no pro- 
perty, unless the indorsfer has at the time a legal pro- 
perty in the Note, and consequently a right to trans- 
fer it. An infant payee or indorsee may transfer to 
any subsequent holder the interest of all the parties 
to the Note except his own ; but the indorsement 
will not bind him personally. A Note payable to a 
married woman can only be properly transferred by 
the indorsement of the husband. One of the part- 
ners of a firm which has been dissolved during the 
lifetime of the partners cannot, without special 
authority from all, afterward indorse a Note pay- 
able to the firm, in the name of the firm. If a 
Note be made payable or indorsed to several persons 
not partners, the transfer can only be made by the 
joint indorsement of all of them. In case of the 
bankruptcy of the payee or holder, all the rights of 
transfer are vested in his assignees, who may, by 
law, transfer the same in their own names. In case 
of the death of the payee, his executors or adminis- 
trators are vested with the sole right of transfer by 
indorsement. It has even been decided that where 
a party died, leaving a Note payable to his order and 
indorsed by him, and his executrix, without indorsing 
it, simply delivered it to the plaintiff this act did not 
20 
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constitute an indorsement of ihe Note, and that the 
plaintiff had no title to sue upon it* 

9. Preient Bills drawn at eighty or at a given time 
after sights to the drawee for acceptance^ at the earliest 
convenient opportunity; and present indorsed Notes, 
payable on demand^ for payment within a reasonable 
time, • • 

The law does not assign a precise time within 
which sight bills must be presented for acceptance 
and payment; but the holder must bear the loss pro- 
ceeding fix)m a neglect of presentment for an un- 
reasonable time. So of indorsed Notes payable on 
demand. In Massachusetts it is provided by sta- 
tute, that such Notes shall be presented within sixty 
days without grace, from the date of Note, and a for- 
bearance to demand payment for a longer period 
will discharge the indorser. On refusal of payment 
the indorser must have prompt notice as Ia other 
cases. 

• Lastly : A holder should be careful that the Note is 
paid by the person authorized to make payment^ or the 
money may be recovered bach 

A payment made by a married woman, without 
the consent of her husband, is invalid. If made by 
an infant, he may revoke it. So if payment be 
made by an agent after the death of his principal, 
though the fact was unknown to the agent, it is 
liable to be recalled as a payment by mistake; and 
if made by a bankrupt out of his assets, after an 
act of bankruptcy committed by him, it is void and 
of no effect, unless it is protected by some statute 
which imparts to it a binding force. 

* Browage v. Llojd, 1 Welsby, Horlstone & Gk>rdoo, 32. 
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A maker is also bound to see that payment is 
made to the true proprietor of the Note or his 
authorized agent or personal representatives. It is 
true, that in ordinary cases the possession of a Note 
is suflSicient to entitle the person producing it to re- 
ceive payment thereof; but if the signature of the 
payee or other indorser has been forged, or if the Note 
has been indorsed specially, as "pay to A or order," 
and a person, falsely representing himself as A, 
receives payment, such payment will not discharge 
the maker. So payment of a Note, before it is due, 
is no extinguishment of the debt ; and if it subse- 
quently get into the hands of a bona fide holder, the 
latter will still be entitled to full payment from; the 
maker at its maturity. 

n. Bills of Exchange and Drafts. 

Bills of Exchange and Drafts are written orders 
or requests, for the payment of a certain sum of 
money to a person therein named, or to his order, 
or to bearer. When the order is addressed to a per- 
son residing in a foreign state or country, it is called 
a Bill ; and when both parties reside in the same 
state or country, it is usually called a Draft. To 
insure safety, Bills of Exchange are generally drawn 
in sets of three — one being paid, the others to be 
void. 

No form is prescribed in which the order or re- 
quest must be drawn to entitle it to the privileges 
established by law in favor of Bills of Exchange ; 
but it must be for the payment of money only, and 
for payment absolutely and at all events, and not upon 
a contingency that may or may not happen. It is, 
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however, advisable in all cages to adopt the most 
approved forms. The previous suggeistions which 
we made respecting Promissory Notes being in 
general equally ^plicable to Bills of Exchange, we 
shall not repeat them, but advert to points peculiar 
to the latter- 

1. Present Bilhfor acceptance promptly. 

Bills payable at sight, or at so many days after 
sight, or after demand, must be presented to the 
drawee for acceptance; and when accepted, the 
drawee is called the acceptor, and is primarily liable 
for the payment. Bills drawn at so many days or 
months after date need not be presented for accept- 
ance, only for payment ; but nevertheless it ia ad- 
visable to present all Bills for acceptance. 

Presentment for acceptanca should be made at 
the residence, or usual place of business of the 
drawee; and if he has l^ft the country, at his house, 
or to his known agent ; or if the drawee is dead, to 
his personal representatives. 

2. Demand that the acceptance shall be in writing 
and ngned by the accepter. 

It is true, that an acc^tance may be valid though 
irregular in form, and even if not signed by the 
drawee ; any expressions indicative of im intention 
to pay the Bill when due, being in many cases suffi- 
cient. Indeed so liberal have courts been in con- 
struing such expressions to be acceptances, that they 
have decided that the.words "presented," "seen," 
or "the day of the month," written upon Bills by 
the drawee, prima facie amount to acceptances. 
They have held Aat a promise to accept a Bill 
already drawn upon an executed consideraticm, or 
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that " the Bill shall meet with due honor," or that 
the drawee will certainly pay the Bill, to be valid 
acceptances. 

But, though a promise to accept a non-exist- 
ing Bill may probably amount to an acceptance if 
some person be thereby influenced to take the Bill, 
yet it will not in any other case ; and a promise by 
the drawee to the drawer who is not the payee, that 
the Bill " shall have attention," is no acceptance, 
unless in the course of their dealings it has usually 
been considered such; and there are other cases, 
each depending on its own peculiar circumstances, 
in which equivocal words have been held not to 
amount to an acceptance. Hence, the only general 
rule that can be safely given, is to demand that the 
acceptance shall be in writing and signed by the ac- 
ceptor. 

3. Refuse to receive an acceptance varying from the 
absolute terms of a Bill^ either in the sum, the time, the 
place, or the mode of payment. 

A holder will not be justified in taking any ac- 
ceptance that varies from the terms of the Bill; and 
if he do take a qualified or special acceptance, he 
does so at his own risk. When an unqualified 
or unconditional acceptance is reftised, it is his duty, 
if he wishes to maintain a claim against the other 
parties, to treat the Bill as dishonored, unless they 
assent to the proposed conditional acceptance. 

4. When acceptance has been refused, have the bill 
protested, and see that notice of the fact is promptly 
given to the drawer and indorsers. , 

It has already been stated that, as respects Mer- 
cantile Paper, the States of this Union are as foreign 
20* 
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countries to each other. In some of them special 
laws require that a foreign Bill of Exchange shall 
be protested for non-acceptance and notice given: 
in others, protest and notice of non-acceptance are 
held to be unnecessary ; hence, itt all cases, the ad- 
vice that we have given is the only safe rule to fol- 
low.* 

After a Bill has been protested for non-acceptance 
by the drawee, or, if after acceptance, he absconds, 
or becomes bankrupt, a stranger may accept the 
Bill for the honor of some one of the parties thereto, 

* " A foreign Bill of Exchange, payable so many days after 
sight, must be presented to the drawee for acceptance. If ac- 
ceptance be refused, the law of Massachusetts, Oonnecticnt 
New York, Maryland, Virginia, and the two Carolinas, require 
that the Bill be protested for non-acceptance, and notice given. 
The same rule was laid down by Judge Washington in this, the 
Third Circuit ; but the Supreme Oourt of Pennsylvania has de- 
cided that protest and notice of non-ac<%ptance are unnecessary. 
If, therefore, a merchant of Philadelphia draws a Bill on Europe 
in favor of one of New York, who indorses it and remits it to 
his foreign correspondent, and the Bill be refused, and at matu- 
rity protested for non-payment and notice given, the holder can- 
not recover against the New York indorser, because of want o^ 
protest, and notice of non-acceptance ; but he can recover against 
the Pennsylvania drawer, notwithstanding the wwit of both. 
But this is not the worst : Suppose that the Bill is drawn in 
New York and indorsed in Philadelphia, the holder can recover 
against the Philadelphia indorser ; but when that indorser re- 
sorts to the New York drawer, he cannot recover, because no 
protest was made and no notice given. Hence, no Philadelphia 
merchant is safe in indorsing a Bill drawn in any other State ; as 
he may be compelled to pay it as indorser, and yet fail to recover 
it from the drawer, on account of an omission made by a third 
person, and which the Philadelphia merchant could not help."— 
Wallace. 
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which acceptance will entire to the benefit of all the 
parties subsequent to him for whose honor it was 
made, and whose name it generally specifies. If no 
name be designated, it id considered to be for the ho- 
nor of the drcmerm Such an acceptance is called an 
acceptance 9upra protest It is a conditional undertak- 
ing to pay if the drawee do not, and the Bill must 
be presented for payment when it falls due notwith- 
standing the previous refusal of the drawee, who 
may possibly, in the meantime, have received assets. 
This presentment must, according to Mr. Chitty, be 
made, in cases of Bills payable after date^ on the day 
on which they would fall due, according to their date ; 
but in the case of a Bill payable <rfter dtght, upon the 
day on which it would fall due, reckoning from the 
acceptance for honor, and adding the three days of 
grace. Notice of non-payment must be given within 
due time to the acceptor for honor, otherwise he will 
be discharged. A holder however is not obliged to 
take an acceptance for honor. 

After a foreign Bill has been protested for non- 
payment^ a stranger may pay it for the honor of the 
drawer or a particular indorser, and he will have 
his remedy against the party for whose honor he 
paid it, and all others who are liable to him. But 
to be entitled to this privilege, a stranger can only 
pay after protest. This is technically called pay- 
ment supra protest. 

5. When a Bill is due, the holder must exercise the 
same diligenee in presenting it to the acceptor for pay- 
menty and in case of his refusal to pay it, in giving 
notice to the drawer and indorsers that we have pre- 
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vionsly noted in onr suggestions to the holders of 
Promissory Notes. 

The Statute laws of the diflferent States prescribe 
the damages which shall be paid upon Bills of Ex- 
change, returned under protest, and the want of 
uniformity between those laws in this particular has 
been a source of considerable loss and inconveni- 
ence.* 

in. Sealed Instruments — ^Bonds, Assignments, &c. 

A simple contract under seal is called in law a 
specialty — an order in the form of a Bill of Exchange, 

* " The inconvenience, injustice, and loss in the damages on 
protested BiUs of Uxchange, is a well-known, serious, and most 
practicid evil. They are illustrated in the decision of Watts v. 
Atterbury by our own (Penn,) Supreme Court. In that case our 
Court laid down the general position, that the contract of accep- 
tance of a Bill is local, and that interest for the breach of it is to 
be computed at the rate of the place where it was to have been 
performed ; and accordingly that, no matter how heavy damages 
a drawer in another State may be obliged to pay on account of 
the acceptor's breach of contract, the acceptor is bound but for 
the legal interest of his own State. The plaintiffs in that case, 
therefore, after having been forced to pay 13 per cent, in conse- 
quence of the defendant's breach of contract, had to content 
themselves with receiving from the defendant less than half the 
sum. 

" In the above instance the advantage was in favor of Pennsyl- 
vania ; while between Pennsylvania and Yirginia there is not a 
less striking difference against us. In Yir^nia, when a foreign 
Bill is returned protested, the maker and indorsers are bound 
but for 10 per cent, damages. With us, as we know, the damages 
in such a case are 20 per cent. Large amounts of Bills drawn and 
indorsed in Yirginia are sent to this market for sale ; but if a 
Philadelphia merchant put his name on it, he maybe made to pay 
20 per cent, damages, and yet can recover from the Yirginia 
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or a promise in the form of a Note, if it have a seal, 
loses its commercial character and becomefi a spe- 
cialty. An indorsement in blank by the payee on 
the back of such Bill or I^ote does not make him 
liable as the indorser of a negotiable Note. A spe- 
cialty is regarded as of higher obligation than a 
simple contract, and ordinarily binds not only the ob- 
ligor but his heirs, so that a holder of such an obli- 
gation has precedence of simple contract creditors 
over the assets, real and personal, of the deceased. 

The «eaZisthe distinguishing characteristic of a 
specialty, and nothing can supply its place. The 
common law intended by a seal an impression upon 
wax, wafer, or other tenacious substances ; but, in 

drawer or indorsers but h^ tbe amonnt. In 1887, Terj large 
amomnts of foreign BiUs, returned under proteBt, were settled by 
Yirginia drawers or indorsers at 10 per cent.» wben, just before, 
tbe Pennsylvania indorsers had taken tbem up at twenty. 

" These are but two cases out of very many. Between some of 
the States, there is a variation of as much as 15 per cent. 

" Jb Bill is Bometiined indorsed in two or tiiree Btates. The 
last indorser takes it up, paying what the law of husf State re- 
quires. He may then select a prior indorser, residing in a State 
where heavy damages are given on protested bills, and make a 
clear profit of from 7 to 12 per cent. The maker finally takes it 
up, and when he comes upon the non-paying acceptor, the * pri- 
mal eldest' caiise of all the difficulty, ^ean secover but a half, 
or it may be, a third of what, on account of that jacc^ptor's breach 
of contract, he (the maker,) has be^ obliged to pay. The effect 
of such a system is to check commercial intercourse, by restrain- 
ing the drawing or indorsing of drafts, unless the whole subject is 
confined to a single. State. A Natchez merchant, for example, 
would not draw a Bill on Pennsylvania, nor would a Philadel- 
phia merchant indorse a Yiifinia d^wn BUI, if tether party 
knew to what rirfc he es^osed himself.''^— FoZi^. 



Digitized by VjOOQ IC 



254 THE LEGAL ADVISEB. 

most of our States, a scrawl of ink attached to the 
obligor's name is regarded as a sufficient seal. A 
seal imports consideration, and though a failure of 
consideration may be relieved against in equity, the 
obligor of a Bond, for instance, cannot defend him- 
self from payment by pleading it was given as a 
gratuity. The two most important classes of spe- 
cialties are Bonds and Assignments of claims for 
money. 

1. Before taking a Bond^ observe that it binds the 
heirs of the obligor; that there are no interlineations in 
important parts unnoted; and that the penalty is suffi- 
cient to cover the loss and damage that may result from 
the non-performance of the condition. 

The law prescribes no particular form for a Bond, 
but as in other cases, it is always best to follow the 
most approved forms. A Bond without a condition 
is called a bill-single; but a condition is generally 
added, which, if fulfilled, renders the obligations 
void, otherwise it remains in full force. A penalty 
for the non-fulfillment of the condition is annexed 
usually in double the principal sum. It is important 
to note that the penalty is sfficient to cover all loss 
and damage that may result from non-fulfillment of 
the condition, for the law will not allow the obligee 
to recover more than the penalty though he may re- 
cover less. A case is recorded where A B was 
bound in a Bond to convey to D, on payment of a 
certain sum of money, a deed for a lot of land. D 
proceeded to erect on the premises a building of 
greater Tfllue than the penaltyin the Bond, where- 
upon A B refused to convey the ground, but paid 
the penalty of the Bond in full. Where it is in- 
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tended to bind the obligor and his heirs, the term 
Jieirs must be named in a Bond. Uxeeutors and Ad- 
ministrators are bound, though not named. An in- 
terlineation or an erasure in an important part of a 
Bond, unless noted that it was made before signing 
and delivery, will render it void. 

2. Before taking an assignment of a Bond or other 
claim for money j call on the obligor and obtain from 
him an admission in writing^ or in the presence of wit- 
nesses^ that he has no defence ; and immediately on the 
execution of the assignment^ give notice of the fact to the 
obligor or original debtor^ and preserve evidence of stich 
notice. 

A Bond, Account, or chose in action^ may be as- 
signed by mere delivery of the evidence of debt for a 
valuable consideration, so as to vest in the assignee 
an equitable interest with permission to sue in the 
assignor's name. But an assignment, whether fojv 
mal or informal, will not, as in the case of Mercan- 
tile Paper, convey to the assignee any better title 
than the assignor has ; and if the obligor pays the 
original obligee before notice of the assignment, this 
will be a good defence to an action on the Bond; or 
if the obligor before notice and before the Bond be- 
comes payable, is compelled to pay money on ac- 
count of tiie original obligee, this Vill be a payment 
pro tanto on the Bond. It is therefore always pru 
dent to give the obligor notice of the proposed as 
signment of his Bond, and if he fail to state that ht 
has a defence, or admit in writing, or in the presence 
of a third person, Ihat he has no defence, provided 
the assignee acts on the faith o£ such admission, he 
will be precluded from afterward setting it up. 
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In PennBylvtoift, mA in some o£ the otiier States, 
special statutes aHow assignees to sue in their own 
name when the Bond is for payment of money and 
drawn to order or asedgns, and the assignment is in 
writing under seal, and executed fai the presence of 
two or more credible witnesses. 
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CHAPTER XIL 

COLLECTING DEBTS. 

How TO CoiAKCT Debts by Law. 

Having procured ample and legal evidence of in- 
debtedness, whether it be in the form of entries in 
an account book, or a Promissory Note, or Bill of 
Exchange, the next consummation devoutly to be 
desired is — Collection of the Debt. It is fortunate 
that, in general, influences more praiseworthy and 
powerful than apprehension of legal proceedings, 
induce the m^ority of persons to discharge their 
obligations, and with greater promptness than the 
law could enforce. In modem times it has been a 
favorite policy with law-makers to modify the ancient 
rigors of the law as respects debtors ; and though the 
object be a laudable one, and the effect generally 
beneficial, it would seem that in many instances 
they have rendered the law, as a means for collect- 
ing debts, practically inefficient. It is unnecessary 
to state that, at this day, tiie law is powerless for the 
collection of what are called " bad debts," that is, 
where the debtor has no visible property. In a few 
cases it may punish the delinquency, but it cannot 
convert a bad shilling into a gold dollar. Before 
promising to aid a creditor, the law assumes that 
the debt can be legally estabhshed, and that the 
debtor has visible means— these foiling, it leaves 
21 (257) 
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him to tlie exercise of threats, persuasion, or what- 
ever his judgment may suggest, and more frequently 
to his own reflections.* 

* One of the most sagacious schemes for collecting a jnst but 
extremely doubtful debt that we have heard of, is recorded of 
the celebrated Irish barrister — Curran. A countryman attend- 
ing the assizes had deposited a £100 note with the landlord of 
the hot€l where he was stopping, without having a witness of 
the fact, or taking a receipt ; and when he called for his money, 
the landlord positively denied having received any. In his dis- 
tress, the guest called upon Curran for advice, relating the circum- 
stances. Curran told him to take another £100 note and depo- 
sit it with the landlord in the presence of a friend, and then 
return for further advice. He was loth to do so, but con- 
sented. He apologized to the landlord for the demand he had 
made, stated he wished to stay in his house longer, and requested 
the favor of depositing a £100 note with him until his departure. 
The landlord accepted it, and the countryman returned to Cur- 
ran for farther 'advice. " Now," said Curran, ^* go to the land- 
lord without your friend, and when there are no witnesses by, 
demand a £100 note." He did so, and the landlord paid it. 
" Now take your friend with you," said Curran, " and demand 
the £100 note which your friend saw you deposit with him." It 
is needless to add that the landlord saw the trap when too late, 
and the countryman recovered both his notes. 

Mr. Bradstreet, of Cincinnati, who has had a large experience 
in collecting debts, gives in his experience as follows : — 

" My experience has been that I have settled four-fifths of the 
claims sent me to settle, by candidly meeting the debtors and 
treating them as men of feeling and honor, who have been un- 
fortunately embarrassed ; and unless they are dishonest, I succeed 
to the satisfaction of all parties. If they are dishonest, I get 
security — give time — ^take their first offer generally, unless they 
have previously failed — ^in that case I learn how they previously 
settled, and generally hold off, and come in last and get in full. 
With minors, who plead minority, I threaten at once to adver- 
tise their notes, &c., to be sold at public auction, before their 
own doors, and write the advertisement and show it to them and 
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It is a general rule of law, subject to some excep- 
tions, that the law of the place where a contract is 
made governs its interpretation and validity; hence 
a contract valid in the State or place where it was 
niade, is by comity admitted to be valid everywhere. 
It is also a general rule that remedies upon con- 
tracts are regulated according to the law wTiere the 
action is instituted; h^nce the statute of limitations 
of the State in whose courts a suit is prosecuted 
prevails in all actions. In order, therefore, to ascer- 
tain what assistance the law will render us in the 
collection of debts, we are led to consider briefly 
the special laws of the different States of the Fnion 
respecting the subject, limiting our inquiries to 
those cases in which the body of the debtor may be 
arrested, or his property attached. In addition to ar- 
rest and attachment, however, there is a process very 
serviceable in many cases, especially where fraildulent 
assignments are suspected, known as the Trustee or 
(}arni%hee Proeess. The object is ta compel a per- 
son, supposed to have goods, effects, or credits of 
the debtor in his possession, to appear and testify, 
under oath, as to the property; and if he fell to ap- 
pear, he is defaulted and charged with having in his 
hands properly of the defendant, equal to the whole 
debt proved against the defendant. The service of 

their friends, and oflfer, if good security is given, to give time, or 
compromise. The threat almost always succeeds ; if not, I put 
the threat in execution, and that does for all time. Tn short, 
where honesty is, I am very easy, and mild, and gentlemanly; 
where dishonesty is, T treat them like the devil. But a great 
secret of success is — ^promptness, perseverance, and promising 
to assist them if they shall do right." 
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the copy of the process on the trustee, fixes the pro- 
perty or debt in bis bands as a stakeholder f^ the 
party ultimately entitled, and be cannot afterward 
pay over to the debtor, except at his own peril. 

In Maine, a creditor can aUach all a debtor's 
goods and chattels not exempt at common law, or 
exempt from levy smd sale on execution, and all real 
estate liable to be taken on execution, and hold them 
as security to satisfy any judgment he may obtain. 
He can arrest the debtor if he or his agent will 
make affidavit that the sum demanded amounts to 
?10 or more, and that the debtor is about to depart 
and reside beyond the limits of the State with 
means more than is necessary for his immediate 
support A homestead property, especially de- 
signated as such in a certificate filed with the regis- 
ter of deeds, not exceeding $500 in value, is 
exempted from attachment or execution for debt.* 

* In *11 the States certain property of a debtor is exempt 
from attachment and execution, and it usually consists of the 
necessary wearing apparel of himself and famihf ; funily beds 
and bedding ; a stove and some fuel ; Bible and school-books ; 
a cow, a pig, and a few sheep ; mechanic's tools ; pew, burial 
lots, &c. In addition to this general exemption-law many of the 
States have special homestead laws, exempting from levy and 
execution a homestead actually used as such by the debtor or his 
family, and properly registered, not exceeding a certain sum in 
value. In Maine, New Hampshire, Vermont, Jdassachnsetts, 
Iowa, Ohio, South Carolina, and TennessejB, the homestead must 
not exceed $500 in value; in Georgia, $200; Al&bama, $400 ; 
New York and Illinois, $1000; Michigan, $1500; Texas, 
$2000 ; while in California the limit is extended to $5000. In 
Wisconsin, a farm of 40 acres, or a town4ot of one-fourth of an 
acre, with dwelling house, is exempted. , In Pennsylvania and 
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In New Hampshire, a creditor may attach all the 
properly, real or personal, of the debtor, and hold it 
as security for the judgment he may recover. He 
may also insert in the writ the names of as many 
persons as trustees as he may deem necessary, at any 
time before the process is served on the debtor, but 
not after. Every person so summoned as trustee, 
having in his possession any money, or goods, or 
credits of the debtor at the time of the service of the 
writ upon him, or at any time thereafter before his 
disclosure, shall be adjudged a trustee therefor. 

The debtor, if not a female, may be arrested upon 
affidavit of the plaintiff made before a justice of the 
peace, that the defendant is justly indebted to him, 
in a sum exceeding $13.83, and that he conceals his 
property so that no levy nor attachment can be made ; 
or that there is good reason to believe he is about 
to leave the State to avoid payment of his debts. 

In Vermont, a writ of attachment may issue against 
the property of the defendant; and debts and dues 
may be taken by the trustee procesi^ if the demand 
and the amount in the hands of the trustee exceed 
ten dollars. No resident debtor can be arrested un- 

Indiana the debtor has a right to select such property as he may 
choose, not exceeding $300 in valne ; and in Delaware, $100. 

Nearly all the States have special statntes of limitation, 
barring or "ontlawing** actions upon claims, which have been 
due and payable, and not saed for within a certain period. 
The QSual limitation to ac1;ions fonnded upon simple contract, 
book accounts, Bills and Promissory Notes not under seal, is 
six years. Where a diflFerent period is aflSxed, it will be noted 
when stating the collection laws of the several States. 
• 21* 



Digitized 



byGoQgle 



908 THB LBSAL ADVISER* 

less the creditor files an affidavit ^ stating that he 
has good^ reason to believe that the debtor is about 
to abscond from the State, and that he has secreted 
money or other property. The debtor upon arrest 
may demand an immediate trial as to whether he is 
about to abscond, and if the oreditor &il to prove 
such intention, the debtor is entitled to a discharge. 
All actions founded upon contracts not under seal, 
must be commenced within m j/ears after the cause 
of action has accrued, excepting upon Promissory 
Notes, executed in the presence of an attesting wit- 
ness, and then the limitation extends to fourteen years. 

In MASQACRVSvnByallpropertjf except such articles 
as are exempt at<x>mmon law, may be attaeJied upon 
the original writ, and held as security to satisfy such 
judgment as the plaintiff may recover, unless dis- 
solved by proceedings in Insolvency or by the death 
of the defendant. The debtor can be arrested if the 
creditor or his agent will make affidavit before some 
Justice of the Peace that he has a demand against the 
defendant ^^ upon the cause of action stated in the 
writ, which the deponent believes to be justly due, 
and upon which he expects the plaintiff will recover 
ten dollars or upward; and that the deponent has 
reasonable cause to believe that the defendant is 

* Where the Statutes of any State require that a contract or 
demand shall be supported by qffidapit^djid the plaintiff is not 
an inhabitant of the State, it may be taken and subscribed 
where the plaintiff resides, before a Commissioner of the State ; 
it should specify the nature of the debt, the amount over and 
above all deductions and setofb, and that the balance claimed 
is justly due, and the account correctly stated. 
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about to depart beyond the jurisdiction of the court 
to which the writ is returnable, and not to return 
until after judgment may be recovered in said suit, 
so that he cannot be arrested on the first execution, 
if any, which may issue upon such judgment." An 
attachment may be dissolved by payment, giving 
bond with sufficient sureties, or by a judicial assign- 
ment in tru9t for all the creditors. 

In Bhobb Island, there is no exemption from ar- 
rest, except in the case of a female. By the revised 
laws of 1844, all original writs may be writa of a^*- 
rest or of summons, at the option of the plaintiff. 
"Whenever a writ, authorizing an arrest, is delivered 
t© the officer, and he cannot find the defendant 
within the county, ha may attach his goods and 
chattels: and if the defendant is absent from, or 
concealed within the State, his real estate may be 
attadied — and in all cases of attachment on meine 
proe^Bs^ the attached property shall be held to respond 
to the judgment, if any, recovered by the plaintiff. 

In CoNNECTictJT, a debtor may be arrested whwi- 
ever he 1' shall be guilty of fraud in contracting a 
debt, or shall conceal, remove, withhold, assign or 
convey away, his estate, moneys, goods, diattels, or 
choses in action with intent to prevent the same 
from being taken by legal process, or shall refuse to 
pay any debt admitted by him^ or established by a 
validjudgment, while having moneys ot estate not 
exempt from execution, sufficient to discharge the 
same, concealed or withheld by him so that the 
earoe cannot be taken by legal process, or shall re- 
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fuse to disclose his rights of action, with intent to 
prevent the same from being taken by foreign at- 
tachment." Attachments may be granted against 
his goods and chattels, and for want thereof, against 
his lands, or against his person when not exeinpt 
from imprisonment on the execution of* the suit. , 
Property in the hands of a third person may be at- 
tached. 

In New York, a debtor cannot be arrested unless 
the creditor establishes by affidavit that there is a 
certain amount due him, and that the debtor has 
been gmlty of fraud. Before the order for arrest will 
be granted, the plaintiff must enter into an obliga- 
tion in at least the sum of $100, conditioned to pay 
all costs and damages if he fell to recover judgment ; 
and if he be a non-resideot of the State, he must fdr- 
nish sureties. 

An attachment may be issued for the benefit of 
an individualrcreditor against the property of foreign 
corporations — non-resident, concealed or absconding 
debtors, upon satisfactory affidavit of the creditor, 
his agent or attorney, filed in the office of the Cleric 
of the Court This attachment will cover property 
of whatsoever nature, including debts due the de- 
fendant, rights or shares of stock in an association 
or corporation; but before the warrant will issue, 
security will be required from the plaintiff that if 
he fail to establish his claim, he will pay 2AI costs 
and damages awarded the defendant. A homestead 
of a householder recorded as such, of the value of 
f 1,000, is exempt from sale on execution. 

There are no " Stay Laws' ' in the State of NewYork. 
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In ]!7ew Jersey ha aUaehment may issue against 
liie property of a debtoi^, wherever found within 
jurisdiction of the court, when a creditor shall make 
oath before the proper Authority that he verily be- 
lieves his debtor has absconded from his creditors, 
and is not to his knowledge a resident of the State 
at tiie time ; and the writ will bind the property and 
estate of the defendant from the time of its execu- 
tion. The property of non-residents may be attached ; 
but stfeh attachment enures to the benefit of all the 
creditors who file their claims with the auditor. 
There is no stay of execution in this State. 

Judgments are a lien upon real estate for twenty 
years; but persons obtaining judgments cannot 
safely defer issuing executions upon such judgments. 
A sale under an execution^ issued upon a junior 
judgment, gives the purchaser a clear title to the 
property, free from the lien of all prior judgments^ add 
the proceeds of the sale are applied to the satisfac- 
tion of the execution under which the property was 
sold. Even New Jersey law is peculiar. 

In Pennsylvania, a debtor can only be arrested 
upon affidavit that he is about to remove any part 
of his property out of the jurisdiction of the court in 
which suit is brought, with intent to defraud his 
creditors ; or has disposed, or is about to dispose of 
his property, or to secrete it with a fraudulent in- 
tent; or has rights in action, or inteirest in any pub- 
lic or corporate stock, or evidences of money due 
him, which he refuses to apply to the payment of 
any judgment rendered against him ; or when he has 
fraudulently contracted the debt, or incurred the 
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obligation in snit. A debtor may obtain his dis- 
charge by payment of the debt and costs ; or by 
giving security to do so in sixty days, or by giving 
bond to take tiie benefit of the Lisolvent laws. 

Attachments are of two kinds, Foreign and Domes- 
tic. Foreign attachment lies only against the property 
of non-residents, and is limited to property sufficient 
to satisfy the plaintiff's claim. Before a foreign 
attachment will be issued, the' creditors must give 
security to be approved of by the court with condi- 
tion that if the defendant shall appear vsdthin a year 
and a day and pay or disprove the debt, in such 
case the plaintiff will restore the goods or chattels 
attached, to the defendant, or pay the value thereof. 
Legacies given and lands devised by vnll maybe 
attached under this proceeding. Domeatie attach- 
ment may be issued against the properly of a debtor, 
being an inhabitant of the State, if he shall have 
absconded, remained absent from the State, or con- 
fined himself to his own house, or concealed himself 
elsewhere with design to defraud hia creditors. After 
judgment is obtained, an execution may issue a 
any time within five years. The property that may 
be levied upon includes shares of stock in an incor- 
porated company; all deposits of money in a bank, 
or with any individual or body politic ; debts due the 
defendant, goods pledged or pawned, subject to the 
lawful claims of the bailee or pawnee ; and any inter- 
est which the defendant may have in any personal 
or real estate. Salaries or wages of labor cannot be 
levied upon or attached. But a debtor who, in the 
opinion of the court has real estate, clear of all in- 
eumbranceS) to the value of the judgment recovered, 
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is entitled to a stay of execution for six montha, 
where the amount does not exceed $200 ; for nine 
months if it exceed $200 and is less than $500 ; and 
for twelve months from the first day of the term to 
which the action was commenced, if it exceed $500. 
Property to the value of $300 is exempt from levy 
and sale on execution 

In Delaware, a creditor may obtain an attach- 
ment against a resident debtor npon aflS.davit that 
the defendant is juBtly indebted to him in the sum 
of $60 or more, and has absconded with intent, as 
it is believed, to defraud creditors or elude process. 
This is called domestic attachment By this writ the 
sheriff is required to attach all the property of the 
defendant; and upon its return, auditors are ap- 
pointed to audit the claims of the defendant's credi- 
tors — the attaching creditor being entitled to a 
double share. There is another writ known as a 
foreign attachment^ and which issues against a non- 
resident upon the oath of the plaintiff, or of some 
credible person for him, that the defendant resides 
out of the State, and is justly indebted to him in 
the sum of $50 and upward. 

Executions may be stayed six months upon giving 
security for the debt and costs. 

The Satute of Limitations bars ordinary accounts 
after expiration of three years, and promissory notes 
and other acknowledgments of debt after the expira- 
tion of »ix years. 

In Marjland, a creditor may attach the property, 
real and personal, of a non-residei^t,.or absconding 
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debtor. A creditor having obtained a jndgment may 
also sue out an attachment in the nature of an ex- 
ecution, and when so issued, the rights and credits 
and debts due the defendant may be reached. The 
plaintifl^ however, must give bond that he will re- 
store the goods attached or pay the value thereof, 
if the defendant shall appear within a year and a 
day and establish a good defence. 

The Constitution declares, "BTo person shall be 
imprisoned for debt." 

A cause may continue for three terms; so that 
much time may elapse before judgment can be ob- 
tained, and after judgment, a stay of execution may 
be had in certain cases for twelve months. 

Actions upon open account, note, and ample con- 
tract, must be instituted within three years after the 
demand is due. 

In Virginia, imprisonment for debt does not ex- 
ist. An attachment may be issued against the pro- 
perty of non-resident debtors having property in the 
State; and against resident debtors upon affidavit 
that the affiant believes the defendant is. removing, 
or intends to remove his estate or property, or a 
material part thereof, or the proceeds, out of the 
State, so that execution on a judgment^ when ob- 
tained, would be unavailing. A bond with sufficient 
security must be given befoi'e property attached can 
be seized and sold. 

Five years is the limitation for sttits upon notes 
and contracts not under seal. 

In the District of Columbia, a creditor, whether 
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a resident or non-resident, or his agent, may obtain 
an attachment against the real and personal estate 
and credits of a debtor, whether a resident or a non- 
resident^ who absconds, or so secretes ^himself that 
the ordinary process of law cannot be served 
upon him. And if the defendant do not appear, 
personally or by attorney, within a year and a day, 
property so attached may be condemned and sold. 
Claims against distant debtors are frequently sued 
out in "Washington. 

Three yean is the limitation for suits on notes, or 
contracts not under seal. 

In North Carolina, an aUachment may issue 
against the estate of a debtor wherever the same 
may be found, upon "complaint being made on 
oath to any-of the judges of the Supreme or Supe- 
rior Comls, or to any Justice of any of the county 
courts, by any person, his attorney, agent, or factor, 
that any person [indebted to him] hath removed or 
is removing out of the county privately, or so ab- 
sents or conceals himself, that the ordinary process 
<rf law cannot be served on such debtor, and further 
swears to the amount of his debt or demand, to the 
best of his knowledge and belief. An attachment 
may also issue in fevor of a resident of this State 
against the estate of a non-resident." 

A bond is required from the plaintiff before at- 
tachment will issue. 

The person of the debtor may be taken into cus- 
tody upon affidavit of the plaintiff or his attorney, 
that he believes the defendant has not property to 
satisfy his judgment, that can be reached by a fieri 
22 
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facial; or that he has property ^ money ^ or effects, 
which he fraudulently conceals; or that he is about 
to Temove from the State. 

Actions for debt are barred by the statute after 
the expiration of three years. 

In South Cabolina, a debtor whd is about to ab- 
scond before the maturity of a debt, may be held to 
bail. A debtor may be held to bail in any case where 
the debt due exceeds $80.62 upon affidavit of the fact 
being annexed to the writ or process; and an attach- 
ment may issue against the property of a non-resi- 
dent debtor, or a debtor who absconds, or who is 
removing out of the district, or who conceals him- 
self so that process cannot be served upon him. 

In Georgia, an aUachvfien4i may issue against the 
property of a debtor when he is a non-resident of 
the State, or when the creditor or his agent can make 
oath of the debt due, or to become due, and that the 
debtor is removing or about to remove out of the State 
or any county, or that he conceals himself, or stands 
in defiance of a peace-officer, so that the ordinary 
process of law cannot be served upon him. Actions 
upon open book accounts must be brought within 
four years after due ; and upon notes and other writ- 
ten instruments, not under seal, within six years. 

A debtor may be arrested in all cases at the com- 
mencement of a suit, if the plaintiff or his agent 
shall make oath that he has reason to apprehend 
that he may lose his claim, or a part thereof, unless 
the defend^-nt is held to bail 
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In Alabama, an attachment may issue against a 
debtor's property upon an affidavit of fraudulent 
acts; or that the debtor is a non-resident; or that 
he secretes himself; or is about to remove his prop- 
erty out of the State. An attachment may issue 
though the debt is not due, and though the plaintiff' 
and defendant are both non-residents, if the defend- 
ant has property in the State. 
A bond with surety is required from the plaintiffi 
The person of th^ debtor can only be taken into 
custody upon affidavit of fraud. 

In Mississippi, the property of a debtor can only 
be attached when a creditor "shall make complaint, 
on oath or affirmation, to any judge of the Supreme 
Court, or justice of the peace of any county, that his 
debtor has removed, or is about removing out of the 
State, or so absconds or privily conceals himself that 
process cannot be served on him, and further makes 
oath to the amount of his demand." 

A bond must be given by the plaintiff to secure 
the payment of any costs and. damages that the de- 
fendant may recover against him in the suit. 

Arrest for debt, except where fraud is alleged, is 
abolished* 

In Florida, an attachment may issue upon an 
affidavit that there is a debt due, or to become due 
within nine months, and that the debtor "is actually 
removing out of the State, or resides beyond its 
limits, or absconds, or conceals himself, so that or- 
dinary process cannot be served upon him ; or is re- 
moving his property beyond the limits of the State, 
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or secreting or fraudulently disposing of the same 
for the purpose of avoiding the payment of his just 
debts/' 

Imprisonment for debt does not exist. 

Demands against deceased debtors must be made 
within two years, and actions for simple contract 
debts are barred in five years. 

In LouiSLiNA, a debtor can only be arrested be- 
fore judgment, upon an affidavit that he is about to 
leave the State permanently without leaving suffi- 
cient property to satisfy the judgment which the 
creditor expects to obtain. A creditor may obtain 
an attacJiment'oi the property of his debtor in the 
following cases : Where the debtor is about leaving 
the State permanently, without there being a possi- 
bility of obtaining or executing judgment against him 
previous to his departure, or when such debtor has 
already left the State never to return, or when such 
debtor resides out of the State, or when he conceals 
himself to avoid being cited. Property may also be 
attached in the hands of third persons in order to 
secure the payment of a debt, whether the amount be 
liquidated or not, provided the term of payment has 
arrived, and the creditor who prays for the attach- 
ment states expressly and positively the amount 
which he claims. The plaintiff must give a bond, 
with a surety for the payment o^ all damages which 
may ensue to the defendant fix)m the attachment, if 
wi*ongfully obtained. 

If a creditor know or suspect that a third person 
has in his possession property belonging to his 
debtor, or that he is indebted to such debtor, he may 
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make such a person a party to the suit, by having 
him cited to declare on oath what property belong- 
ing to the defendant he has in his possession, or in 
what sum he is indebted to defendant, even when 
the term of payment has not yet arrived. 

Actions upon open account are prescribed within 
three years, and upon bills, notes^ &c., jive years. 

In Texas, the ^judges and clerks of the district 
courts "and justices of the peace may issue original 
attachments, returnable to their respective courts, 
upon the party applying for the same, his agent or 
attorney, making an affidavit in writings stating that 
the defendant is justly indebted to plaintiff and the 
amount of the demand ; also, that the defendant is 
not a resident of the State, or that he is about to 
remove out of the State; or that he secretes him- 
self so that the ordinary process of law cannot be 
served on him ; or that he is about to remove his 
property beyond the State, and that thereby the 
plaintiff will probably lose the debt; and that the 
attachment is not sued out for the purpose of injur- 
ing the defendant. A bond must at the same time 
be given, with two or more good and sufficient sure- 
ties, payable to the defendant in double the amount 
sworn to be due, conditioned that the plaintiff will 
prosecute his suit to effect, and pay such damages 
as shall be adjudged against him for wrongfully 
suing out such attachment." 

Actions of debt upon instruments in writing, not 
under seal, must be brought within four years, and 
upon accounts, other than open accounts between 
merchant and merchant, within two years. 
22* 
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Claims against deceased debtors must be presented 
to the executors or administrators within twelve 
months after letters testamentary or of administra- 
tion have been granted, or be postponed until all 
claims presented within said twelve months shall 
have been paid in full. 

In Arkansas, a debtor can only be arrested in 
case of fraud, supported by th^ ajffidavit of the 
creditor, and that of some disinterested and credit- 
able person, to the facts on which such allegation is 
founded. 

Property may be attached on the creditor's or his 
agent's affidavit, made at the time of filing the de- 
claration, stating that the defendant is justly in- 
debted to the plaintiff in a sum specified, exceeding 
$100; "and also, that the defendant is not a resident 
of this State, or that he is about to remove out of 
this State, or that he is about to remove his goods 
and effects out of this State, or that he so secretes 
himself that process cannot be served on him." 

A Bond, with sufficient security, in double the 
amount claimed, must be first filed by the plaintifl^ 
conditioned for the payment of such damages as may 
be awarded against him. 

Actions upon promissory notes, and other instru- 
ments of writing, not under seal, must be com- 
menced within five years, and all actions of account, 
assumpsit, or case, founded on contract, or liability, 
not in writing, within three years after the cause of 
action shall accrue. 

In TSJNNBSSBB, imprisonmentfor debt does not exist. 
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A creditor can attach a resident debtor's property 
where the debtor has removed out of the county 
privately, or is removing privately, or where he con^ 
ceals himself, or his effects. 

The property, debts, and other effects of non-resi- 
dent debtors, being in the State, or if debts, owing 
by persons residing within the State, m^y be at- 
tached by any creditor, by bill in chancery, without 
first having obtained a judgment at law, and be 
held as security for the payment of the creditor's 
demand. In all cases of attachment the usual affi- 
davit of the amount due, and of the knowledge or 
belief of the creditor that the defendant is about to 
do, or has done some act rendering his goods liable 
to attachment, must be filed; and a bond given, con- 
ditioned for the payment to the defendant for any 
damages he may incur by reason of a wrongful 
prosecution of the action. 

All actions upon contracts for the payment of mo- 
ney, are barred in six year& where the form of action 
is debt ; and where the form of action is assumpsit, 
in three years.. 

In , Ejsntuckt, a debtor may \>e arrested upon 
affidavit filed in the office of the clerk of the court 
in which the action is brought, showing the nature 
of the plaintiff's claim, that it is just, its amount, 
and that the affiant believes that the defendant is 
about to depart from the State, with intent to de- 
fraud his creditors; or that he has concealed or re- 
moved his property, or so much thereof, that the 
process of the court after judgment cannot be ex- 
ecuted, or that the defendant has money or securities 
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for money, or evidences of debt in his own posses- 
sion, or in that of others for his use, and is about to 
depart from the State without leaving property 
therein sufficient to satisfy the plaintiff's claim. 

The plaintiff must give security to pay the defend- 
ant's damages, if the order be wrongfully obtained. 

An aUaehment against the property of the defend- 
ant, may issue : — ^First, in an action upon contract 
for the recovery of money, where the action is against 
a defendant, or several defendants, who, or some one 
of whom, is a foreign corporation, or a non-resident 
of the State; or who has been absent therefrom four 
months; or has departed from the State with intent 
to defraud his creditors; or who has left the county 
Df his residence to avoid service oi a summons, or 
who so conceals himself that a summons cannot he 
lerved upon him; or who is about to remove his 
property, or a material part thereof from the State, 
not leaving enough to satisfy the plaintiff's daima ; 
or has dii^osed of his property, or is about to do so, 
with intent to defraud his creditors. Second, in an 
action to recover the possession of personal property, 
where it has been ordered to be delivered to the 
plaintiff; and when the property, or a part thereof, 
has been disposed of, or concealed, or removed, so 
that the order for its delivery cannot be executed by 
the sheriff. 

Actions upon Promissory Notes and the like, and 
upon accounts between merchant and merchant, 
must be brought within frfe years, and upon store 
accounts within one year. 

In Ohio, a debtor cannot be arrested except upon 
affidavit establishing fraud, as that he hasfiuudulently 
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contracted the debt, or removed, or begun to remove 
his property from the county, or concealed his pro- 
perty, or begun to convert it into money with intent 
to defraud his creditors. A debtor's property may be 
attached upon the affidavit of the creditor, his agent 
or attorney, showing the nature of his claim, that it 
is just, the amount he believes he ought to recover, 
and establishing one or more of the following par- 
ticulars, viz : 1. that the defendant is a foreign cor- 
poration, or a non-resident of the county. 2. He has 
absconded with intent to defraud his creditors. 
8. Has left the county to avoid service of a sum- 
mons. 4. Conceals himself. 5. Is about to remove 
his property, or a part thereof, out of the jurisdiction 
of the court, with intent to defraud his creditors. 
6. Is about to convert his property, or a part thereof, 
into money, for the purpose of placing it beyond the 
reach of his creditors. 7. Has property, or rights in 
action, which he conceals. 8. Has assigned, re* 
moved, or disposed o1^ or is about to assign, remove 
or dispose of his property, or a part thereof, with in 
tent to defraud his creditors. 9. Fraudulently con 
tracted the debt or incurred the obligation foi 
which suit is about to be, or has been, brought 

Before attachment is issued, a bond with securitj 
is required from the plaintiff. The property attached 
or the proceeds thereof enures to the benefit of th( 
attaching creditor, to the extent of his claim. 

In Michigan, the property of a debtor may be at- 
tached upon affidavit, showing to the satisfitction of 
the court, either that the defendant is a non-resident, 
or that he has absconded ; or tiiat he fraudulently 
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contracted the debt ; or that he is about to remove 
his property from the county in which application 
is made, or where he resides, with intent to defraud 
his creditors ; or that he has assigned, disposed o^ 
or concealed, or is about to assign, dispose o:^ or 
conceal any of his property with like intent. 

Imprisonment for debt, except in cases of fraud, 
is abolished. 

In Indiana, a debtor may be arrested or held to 
special bail when the creditor, his agent or attorney, 
shall make and file with the Cleik of the Court 
where suit is instituted, an affidavit, specijfying the 
plaintiff's right to recover an existing debt or 
damage^ from the defendant, and al»o stating that 
he believes the defendant is about to leave the State, 
taking with him property subject to execution, or 
money, or effects, which should be applied to the pay- 
ment of the pMntiff 's debt or damages, with intent 
to defraud the plaintiff. 

A resident debtor's property may be attached 
whenever the debtor may be secretiy leaving, or 
shall have left the State, with intent to d,efraud his 
creditors, or to avoid the service of a civil process; 
or shall keep himself concealed, so that process can- 
not be served upon him, with intent to delay or de- 
fraud his creditors; or when the defendant has dis- 
posed oi^ or is about to remove bis property, for 
the purpose of delaying or defrauding his creditors. 
N(i writ of attachment shall issue against any absent 
debtor, while his wife and family remain settled in 
the cpunty where his usual place of residence may 
have been, unless he continue absent from the State 
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more than one year, except an attempt be made to 
conceal his absence, or unless the debtor be secretly 
removing his property to avoid the payment of his 
debts. If the wife or femily of the debtor refuse, or 
are unable to account for his absence, or to tell where 
he may be found, or shall give a false account, 
such refusal, or false accoxmt, shall be construed an 
attempt to conceal his absence. 

A debtor giving security, may obtain a stay of exe- 
cution upon a judgment exceeding $100, for one 
hundred and eighty days. 

In Ilxinois, a debtor can only be arrested when he 
refuses to surrender his property for the satisfaction 
of any execution issued against it, or when there is a 
strong presumption of fraud. A creditor can obtain a 
writ of attachment only when he or his agent shall file 
an affidavit of the indebtedness, and that the debtor 
has departed, or is about to depart from the State, 
with the intention of having his effects removed 
from the State; or is about to remove his property 
from the State to the injury of such creditor; or that 
he conceals himself, or stands in defiance of an of- 
ficer, so that process cannot be served upon him ; 
or that he is a non-resident. Bonds of indemnity 
are required before a writ of attachment can be had. 

Actions for the recovery of money must be com- 
menced, within five years after the cause of action 
shall have accrued. 

In Missouri, imprisonment for debt is abolished. 
An attachment may issue when the debtor is a non- 
resident; when he conceals himself or absconds, so 
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that process cannot be served upon him ; when he is 
about to remove his property out of the State, or has 
disposed or is about disposing of it, or has concealed 
or is about to conceal it, with intent to defraud ; or 
when the debt was contracted out of the State, and 
the debtor has absconded, or removed his property 
into the State, with intent to defraud, hinder, or delay 
his creditors. In all these cases, excepting tJie first 
ttoOf attachment may issue, though the debt be not 
yet due. 

Before attachment can issue, affidavit must be 
made by the plaintiff that the defendant is justly in- 
debted to the plaintiff in the sum claimed after 
allowing offsets, stating on what account the debt 
was contracted, and that affiant believes, and has 
good reason to believe, the existence of one or 
more of the particulars which entitle him to an at- 
tachment. If the defendant put in issue the truth 
of the affidavit, the plaintiff must prove the facts 
therein alleged, and must give a bond, with one or 
more sureties, resident householders of the county in 
which the action is brought, in a sum double the 
amount of the claim sworn to, for the payment of 
any damages which may ensue from a wrongful at- 
tachment. 

Non-residents wishing to sue their debtors in this 
State by attachment, should send with the demand 
an affidavit setting forth the necessary facts, and 
should provide the requisite security. 

Actions must be commenced within ten years 
upon any writing, whether sealed or unsealed, for 
the direct payment of money or property; and within 
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five years upon any other contract, obligation, or 
liability, express or implied. 

In Iowa, when any action founded on contract is 
commenced, or is about to be commenced, a writ of 
attachment may be issued by the Clerk of the Dis- 
trict Court, upon an affidavit that something is due 
the plaintiff from the defendant ; that affiant be- 
lieves the defendant is a non-resident, or that he is 
about to dispose of or remove his property out of the 
State, with intent to defraud his creditors ; or that 
he has abseonded, or is about to abscond, so that 
ordinary process cannot be served upon him ; or that 
he has property, or goods, or money, not exempt from 
execution, which he refuses to give in payment, or 
security of the demand. Such writ may be levied 
upon any lands, tenemejits, goods, chattels, rights, 
credits, moneys, or effects of said debtor, which may 
be found in any county, or so much thereof as may 
be sufficient to pay the debt, together with interests 
and costs of suit A Bond with approved sureties 
is required from the plaintiff. 

The person of a debtor cannot be taken into exe- 
cution upon any civil contract, unless in case of fraud. 

Actions founded upon wwtmtteWk contracts must be 
brought within /ve years, and upon written contracts 
within ten years. 

In Wisconsin, no person can be imprisoned in any 
case arising upon contract. 

Attachments are allowed by the Circuit Court 
against the property of a debtor when the 
plaintifl^ or some one in his behalf, shall make ah 
23 
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affidavit stating that the defendant is indehted to the 
plaintift' in a specified sum, above offsets, exceeding 
$100, and that the same is due on contract, judg- 
ment, or decree, and stating that the deponent knows, 
or has good reason to believe, either that the defend- 
ant has absconded, or is about to abscond from the 
State, or that he is concealed therein to the injury of 
his creditors ; or that the defendant has disposed o^ 
or concealed, or is about to dispose of^ or conceal 
some of his property, with intent to defraud his 
creditors; or that the defendant has removed, or 
is about to remove, some of his properly from the 
State with a like intent ; or that he fraudulently con- 
tracted the debt ; or that he is a non-resident; or that 
the defendant is a foreign corporation. 

In California, the Constitution provides that no 
person shall be imprisoned for debt in any civil ac- 
tion on mesne or final process, unless in case of fraud. 

The personal and real property of a debtor may 
be attached for an obligation founded upon a con- 
tract for the direct payment of money in this State, 
whether the contract be made in California or else- 
where, if not secured on real or personal property. 

The writ of attachment will be issued upon the 
plaintiff's affidavit, or that of some person in his be- 
half, "that he has a good cause of action, and filing 
the same with the clerk of the court, together with an 
undertaking, with two or more sureties, in a sum not 
less than $200, nor more than the amount claimed by 
the plaintiff, to the effect that if the defendant re- 
cover judgment, the plaintiff will pay all costs 
awarded, and all damages sustained by a wrongful 
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attachment, not exceeding the sum named in the 
undertaking. After the attachment is issued the 
she]|:iff is bound to execute it, unless the defendant 
give bonds with two or more sureties for the pay- 
ment of the demand and costs, should the plaintiff 
recover judgment. 'At any time before judgment, 
the defendant may give the undertaking to the clerk 
after reasonable notice to the plaintiff, and upon 
doing this, the property attached and not sold, will 
be delivered up by the sherifl^ together with the 
proceeds of any sale already made. The sureties 
given by defendant or plaintiff must be worth double 
the amount named in the bond, and residents of the 
State, and householders or freeholders. In the 
matter of attachment, it makes no difference if the 
debtor, or the person to whom the debt is due, be a 
citizen or foreigner, but the demand must grow out 
of a California contract." 

All property exempt from execution, is also ex- 
empt from attachment. 

The EomcBtead Exemption law, exempts from at- 
tachment and execution, a quantity of land with 
buildings, not exceeding in value $6000, which the^ 
owner may select. 

It will thus be seen that the remedies for the col- 
lection of debts, excepting in the States where at- 
tachment on mesne process^ as in Kew England, is 
allowed, are not of a very efficient character. In or- 
dinary cases, where neither fraud, nor circumstances 
evincing a fraudulent intent can be alleged, the 
creditor is left to the usual remedy of obtaining 
Judgment and issuing execution upon such property 
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of the debtor as can be found, not exempt from sale. 
As this proceeding requires professi<?nal assistance, 
the only and important service that we can render 
the creditor, will be to furnish him a list of diligent 
and reliable Attorneys, from which he may select 
those into whose hands he may safely entrust his in- 
terests and his claims. This we will endeavor to do 
in the Appendix. 

Now, a word to debtors: 

1. When you admit a debt to he due, hut have an 
offset against the claim which does not equal the de- 
mandy tender the halance ; and where a part only of a 
claim is disputed, tender the part admitted. 

One demand may be set off against another when- 
ever it is founded upon Judgment or contract — ^is for a 
sum certain, or that may be ascertained by calcula- 
tion, — and exists between the parties at the commence- 
ment of the suit and in their own right. A claim 
against a man aa administrator cannot be ofiiet 
against a debt due him in his own right When- 
ever a person has a claim against a party suing him, 
which he cannot avail himself of by way of offiet, 
he should immediately commence suit on his claim, 
and with the permission of the court, offiet one judg- 
ment against the other. 

Whenever a certain part of a claim is admitted to 
be just and due, the debtor should tender the 
amount admitted, in gold or silver, or bank 
notes,* to the creditor or his attorney, in the pres- 



* Bank notes are a good tender, ufdess expressly objected to on 
ihat account. 
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ence of a witness, and if the court decide that the 
disputed portion shall not be paid, the debtor will 
be relieved from costs. Care, however, must be 
taken to express distinctly the grounds of the tender ^ 
limiting it to the fmobjeetionable part of the claim^ 
and to make the tender without any qualification or 
conditions. A tender fin* more than the amount that 
is due is believed to be good for what is actually 
due ; but it is advisable to tender the exact amount. 

2. When you admit the amount of a demand, but 
claim that the period qf credit has not elapsed^ you 
mu>st prove ^— hence it is always advisable, as we 
before stated, in open accounts, to have the time qf 
credit expressed in the Contract of SaUj or Bill of 
Parcels. 

3. Lastiy, do not pUad the statute of limitations in 
bar to actions upon hona fide debtSj hut pay them with" 
out cavil or delay. 

The Statute of Limitations was originally adopted 
for a benaficent purpoBe.\ It was designed to make 
creditors diligent in enforcing their claims, and 
to prevent the multiplication of suits, in cases 
where the evidence of indebtedness, or defence 
had been destroyed through the lapse of time, or bj 
the death of parties. M"o one can therefore plead 
the Statute in bar to a claim that he knows to be 
just, without perverting its original design, and 
what is worse, injuring his own conscience, and weak- 
ening the bonds of mercantile confidence and in- 
tegrity. ' > 
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CHAPTER XIII. 

FAILUEES Am) ASSIGNMENTS. 

HINTS FOR DEBTORS AND CRBDITORS. 

A DEBTOR, whose creditors are resorting to the 
means for collecting debts treated of in the preced- 
ing chapter, may very naturally regard his aflBiirs 
as in a highly critical position. A creditor, who 
cannot collect the debt due him except by a resort 
to such means, may veiy reasonably consider the 
case as a doubtfiil one; and if he has "tears to 
shed," he may prepare to shed them now. In an- 
cient warfare, it was observed that Irishmen, who had 
good cimeters, would rather have had blows on their 
arms than their weapons injured: and at the pre- 
sent day, it is not difficult to find individuals, not 
Irishmen, who would apparently rather sufler in 
person^ than in their property. Losses, however, are 
among the offences that must needs come ; and in 
the United States especially, where a gigantic busi- 
ness is often transacted upon a limited capital, but 
few at least of those who pursue fortune by selling 
goods on credit, escape the necessity of learning 
something of those commercial pitfiQls distinguished 
by the euphonious nanaes of Insolvency, Assign- 
ments, and Bankruptcy. 

To mercantile men, no dissertation or treatise 
(286) 
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would possess greater value than a universal and 
infallible guide for detecting in time the symptoms 
of coming insolvency. Unfortunately, in some in- 
stances, insolvency comes like the whirlwind, unfore- 
seen by all ; in other, and in the majority of cases, the 
symptoms, though well defined and certain, are not 
brought within th^ cognizance of creditors, until the 
embarrassment has become extreme, and the period 
for escaping losses has passed by. Ordinarily, a 
debtor, whose means are on the wane, resorts to ex- 
pedients which prolong as well as indicate the strug- 
gle, but which rarely avert the dreaded result. The 
following are among the most common: — ^He first 
seeks pecuniary assistance fi'om relatives, or personal 
friends; and when this source is exhausted, as it 
soon will be, he obtains from, or exchanges with, his 
acquaintances, or neighbors in business, accommo- 
dation notes — ^which he disposes of " on the street," 
on terms to suit purchasers. When these notes ap- 
proach maturity, his next expedient to raise money, 
generally is, to purchase on credit more goods than 
his ordinary transactions require, and pledge them 
for advances, or dispose of them by forced sales at 
auction. By and by, one or two acceptances are al- 
lowed to be protested, for which, however, very 
plausible pretexts are offered. But the " accident" 
becomes chronic; and the debtor passes from the 
hands of the brokers into the hands of the lawyers. 
Legal proceedings being commenced against him, 
he, as a last resort, seeks to postpone judgment and 
gain time for "something to turn up," by the inter- 
position of fictitious defences. It is unnecessary to 
say, that all these expedients are as expensive as a 
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"fastwife," and a "2.40 horse" — not seldom the origi- 
nal causes of the embarrassment — and as a means of 
avoiding bankruptcy, quite as unavailing. Judg- 
ments impend, executions threaten, and then the 
debtor either assigns his property for the benefit of 
his creditors, or suffers the law to take its course; , 
and then the creditors discover, to their astonish- 
ment, that the property to which they had trusted, 
has been absorbed in ineffectual attempts to escape 
a public avowal of insolvency. 

In the United States, as is known, there is no ge- 
neral bankrupt law, the last having been repealed 
in 1843, but insolvent debtors are allowed to make 
a bankrupt law for themselves by transferring 
their property directly to their creditors, or aa is njore 
common, to one or more persoos in trust for the 
benefit of their creditors. This transfer is called a 
voluTiitary asiignment; and the same name is also given 
to the instrument by which it is effected. Some- 
times, though rarely, a debtor transfers only a por- 
tion of his property in trust for his creditors, and 
this is called 2k partial assignment The transfer by 
firms of the partnership effects, retaining the sepa- 
rate property of the individual partners, are instances 
of partial assignments. The transfer of specific pro- 
perty directly to creditors, either as payment or se- 
curity, is usually effected by way of %ale or morir 
gage. 

In the absence of a general bankrupt act, it has 
been the policy of our law to sanction bona fide 
voluntary Assignments, In all the States, with the 
exception of Vermont, in which partial assignments 
are allowed ; and of Louisiana, where assignments 
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are in general superceded, insolvent debtors are per- 
mitted to assign all their property in trust for the 
benefit of their creditors ; but as the privilege is one 
liable to abuse, legislatures and courts have deemed 
it ne<?essary to impose checks and restrictions upon 
such general Assignments. Some of the States 
merely prohibit preferences to any creditors : others 
compel a conveyance of all the debtor's property 
under the obligation of an oath : and others require 
assignees to give security for the faithful execution 
of the trust. To guard against fraudulent Assign- 
ments, nearly all the States have re-enacted, in sub- 
stance or in totOf the statute of 13 Elizabeth, c. 5, 
^which declares, substantially, that all conveyances 
or assignments of property, contrived of malice and 
guile, and made with " the intent to hinder j delay or 
defraud creditors,'* or other persons, in the prosecu- 
tion of their lawful claims, shall be void as against 
the person so hindered, delayed, or defrauded. The 
necessary effect of any assignment, is to hinder or de- 
lay some one or more creditors in the prosecution 
of their claims, for assignments are rarely made 
until some creditors are pressing; but the question 
under this statute is not as to the general effect, but 
the manifest intent of the assignor. A creditor who 
seeks to assail an Assignment on the ground of 
hindrance or delay, or on the ground of fraud, must 
be prepared to prove an actual want of good faith 
on the part of the assignor, or such a combination 
of suspicious circumstances, as will justify a court or 
jury in inferring fraud. 

When a general Assignment has been made by 
a debtor, the question submitted for the considera- 
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tion of creditors is, lyhether they shall accept its 
provisions, or attempt to overturn it as fraudulent or 
illegal. »This election must be made before they 
become parties to the assignment, and generally be- 
fore they receive any benefit under it; for afterward 
a plea of ignorance of its provisions will not avail 
them. In some cases. Assignments are so drawn as 
to be executed by creditors, and these generally con- 
tain a provision for the release of the debtor. If, upon 
due examination, a creditor concludes to accept the 
provisions of an assignment, he must "come in," as 
it is termed, in the mode, and within the time de- 
signated in the instrument, or where neither mode 
nor time has been expressed, by giving notice to 
the assignee of his assent, or by presenting his 
claims for payment or dividend. If, however, a 
creditor sees proper to repudiate an Assignment, he 
may either treat it as a nullity where fraud is appa- 
rent on the face, or illegality obvious, and proceed 
to levy upon, or attach tiie property as if no assign- 
ment had been made ; or in cases where illegality 
is less obvious, he may proceed by a bill in equity 
to have the assignment declared void, and set aside 
judicially. But it must be understood that those 
creditors only who have obtained judgments which 
are a lien upon the property, have the right to file 
a bill to set aside a debtor's conveyance. The sub- 
iect, then, so fitr as of value to non-professional 
readers, may, perhaps, be exhausted in treating of 
two considerations. 1. What circumstances mat/ jus- 
tify a creditor in proceeding to assail an Assignment: 
and secondly — Sow a debtor may make an Assignment 
which cannot be assailed. 
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1. Circumstances iNVALiDATma Assignments. 

Before proceeding to state the circumstances, the 
existence of any one of which may justify a creditor 
in confidently attempting to assaU an Assignment, 
it may be well to caution him to remember that 
"the right to make a general assignment of all a 
man's property," in the language of C. J. Marshall, 
" results from that absolute ownership which every 
man claims over that which is his own." When, 
therefore, the conduct of the debtor is unobjection- 
able, and the Assignment, apparently intended to 
convey all his property for the benefit of all his 
creditors, equally and rateably, the law will not only 
sustain, but justify and approve it It is also well 
to bear in mind that, though fi^ud will invalidate 
an Assignment, the proof of fraud rests upon the 
party making the charge, and it must be clearly 
established. But, nevertheless, where the Assign- 
ment contains clauses or provisions which have 
been adjudged fraudulent, or where the conduct of 
the debtor, if not satisfactorily explained, is ex- 
tremely suspicious. Courts will not hesitate to set 
an assignment aside, on application by vigilant 
creditors. 

1. An Assignment which %howB on its face that it 
was made for the use of the asBignoVy in whole or in 
part, is fraudulent and void. And any clause or 
provision in an Assignment which reserves any benefit 
or advantage to the debtor at the expense of creditors, 
cither for himself, or for the support of his femily, 
either temporarily or permanently, will, in general, 
invalidate the whole Assignment. 
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2. A clanse, reserving to the assignor any power 
aver the proviiWM of the inBtrumenty or over the projh 
erty assigned by it^ or the appropriation of the proceeds^ 
is fatal to the Assignment. An Assignment to be valid 
must be an absolute and bona fde conveyance of 
property in trust for the benefit of creditors, and not 
for the benefit of the debtor. Hence, clauses re- 
serving a power to the debtor to appoint new 
assignees, or to change the order of preferences, or 
to direct the terms, mode or place of sale of the 
assigned property, or to appropriate the proceeds, or 
a direction to the assignee to hold them " subject to 
the future order of the assignor," are generally fatal 
to the validity of an Assignment containing them. 

3. A provision, giving the assignees discretionary 
power to pay ofi^ certain debts in preference to other 
debts provided for in the Assi^ment, has avoided 
assignments as tending to injure, delay, and hinder 
creditors in the collection of tiieir just debts. When 
preferences are allowed at all, the debtor must de- 
clare such preferences in the Assignment at the time 
of executing it. 

4. Prrferences given to certain creditors in assign- 
ments, or directions to assignees to pay creditors in a 
certain prescribed order^ should always be closely ex- 
amined by the light of statute law. A debtor may, 
voluntarily, secure particular creditors by the trans- 
fer of specific property, or by pledging property, or 
by confessing judgment; and when done fidrly, and 
not in immediate connection with an Assignment — such 
preferences will be protected. But in New Hamp- 
shire, Connecticut, Delaware, and Georgia^ Assign- 
ments giving preferences are declared fraudulent 



Digitized 



by Google 



PBEFBBENGES TO CERTAIN CREDITORS. 293 

and void. In ISTew Jersey the preferencei^ excepting 
to mortgage and judgment creditors, (where the 
judgment has not been obtained by confession,) are 
deemed fraudulent and void. In Maine, Massachu- 
setts, Pennsylvania (fxcepting for wages^ not ex- 
ceeding $50,) Ohio and Missouri, such preferences 
in Assignments are invalid, and the assignments 
are held to enure to the benefit of all the creditors 
in proportion to their respective demands. In the 
other States, preferences to creditors in general 
Assignments, have not yet been prohibiled by sta^ 
tute, but they are regarded by the courts with disfevor. 
In Maine, Massachusetts, Vermont, Khode Island, 
New York, New Jersey, Pennsylvania, Ohio, In- 
diana, Virginia, South Carolina, Alabama, prefer- 
ences to creditors are denied to limited partnerakipSf 
and in many of the States render such assignments 
void. 

5. Preferring a fictitious debt, as giving a judg- 
ment wi^Aow^ consideration^ and preferring that judg- 
ment in an Assignment, will, if proved, render the 
Assignment void. 

6. Assignments containing clauses, directing that 
the proceeds of the property shall be used in defending 
all suits which may be brought by creditors to re- 
cover their debts, and clauses expressly debarring those 
creditors who should sue, from any benefit by the dis- 
tribution, have been declared void, as tending to 
" delay and hinder" creditors in the prosecution of 
their claims. 

7. A direction to assignees to sell the assigned 
property at retail or on credit, may invalidate an as- 
signment. In most of the States an assignee, in 

24 
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the absence of any express direction, has the option 
to sell at public or private sale, for cash, or credit, 
as he may deem most for the interest of ^all the 
parties ; but an express direction by the assignor, to 
sell "on credit," has been regarded as manifesting 
an intention to " hinder and delay" creditors. 

8. A provision, guaranteeing the assignee an un- 
reasonable compensation for his services, has, in several 
instances, avoided assignments. In some of our 
States, there are statutes regulating the compensa- 
tion of assignees. 

9. The selection of ineompetent, or improper persons 
as assignees, will have the effect of rendering the 
Assignment void. The books record many cases 
where debtors have selected for assignees, blind 
persons, relatives afflicted with incurable diseases, 
persons known to the assignor to be insolvent, mem- 
bers of the assignor's family of doubtful competency, 
and such appointments have been considered by 
Courts as evincing an intention, on the part of the 
assignor, to keep the control of the property in his 
own hands, and thereby to commit a fraud. 

10. The debtor's retaining possession of personal 
property, after it has been assigned, is, as a general 
rule, unless satisfactorily explained, evidence of a 
fraudulent intent. The assignee may appoint the 
assignor as his agent to manage the assigned pro- 
perty, and give him a compensation therefor ; but 
the appointment must be a bona fide, not a nominal 
agency — ^the assignee being always held responsible 
for his acts, in same manner, and to the same extent 
as for the acts of any other agent. 

But in the Southern States, where deeds of trusty 
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which partake largely of the character of mort- 
gages, are the Assignments in general use, the re- 
tention of possession by the debtor raises no pre- 
sumption of fraud ; and in Pennaylvania, the record 
of the Aaaignmenty and a compliance with other sta- 
tutory provisions, have been held to dispense with 
the necessity of a delivery. 

11. The conveyance of a much larger amount of 
property for the benefit of particular creditors, than 
may reasonably be supposed necessary to .satisfy 
their claims, is not necessarily fatal to an Assign- 
ment, but if unexplained, it is a circumstance from 
which fraud may be inferred. " It furnishes no 
conclusive argument of a dishonest purpose," say the 
Court, in Burgin v. Burgin^ 1 Ir. 453, " if the deed 
conveys property of value fully to cover the debts, 
under any and all contingencies that may be ex- 
pected or reasonably apprehended. But it is equally 
true that, under pretense of securing a debt, th6 
debtor may convey much more than is necessary 
for that purpose, and really for securing the use to 
himself, and bafflitig his other creditors." The ques- 
tion is one of intention. 

12. The last circumstance that we shall mention 
that may invalidate an Assignment, w neglect of some 
statute formality^ as recording or registering. In 
Pennsylvania^ the statute of March 24, 1818, re- 
quires Assignments to be recorded in the county 
where the debtor resides, within thirty days after its 
execution, or to be void against creditors. In North 
Carolina^ a deed of trust must be proved and regis- 
tered within six months; in Alabama, of personal 
property within thirty days, and of real estate withia 
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9ixty days. Connecticut, Massachusetts, New Jersey, 
Virginia, Kentucky, Maryland, and Mississippi, have 
Btatutes requiring Assignments to be registered, but 
some of them limit no time within which the regis- 
try must be made. In New York and South Caro- 
lina, recording is not essential to the validity of an 
Assignment. 

In addition to the above, the following points 
occur to us as deserving consideration by creditors 
before they elect to accept or reject assignments. 

1. When the Assignment contains a stipulation 
for the release of a debtor as a condition of receiving 
any benefit from the deed, the opinion of an able 
counselor should be obtained as to its effect. In 
some of the States, Pennsylvania and Virginia for 
instance. Assignments with stipulations for a release 
of the debtor, have been sustained to the extent of 
excluding non-releasing creditors; in others, they 
have been adjudged valid only so far as they oper- 
ate to postpone non-releasing creditors to others; 
while in other States, they have been pronounced 
void under all circumstances. The tendency of 
modern decisions is against the validity of such 
stipulations, as being indirectly a benefit to the 
debtor, and tending directly to delay and hinder his 
creditors, but the law on the subject is by no means 
uniform throughout the United States. 

2. Where conditions are prescribed in an Assign- 
ment, as for instance, a stipulation for the release 
of the debtor, observe whether there is any time fixed 
within which the conditions are to be executed; and 
secondly, whether it is a reasonable time. When no 
time, or an unreasonable time is prescribed, the 
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deed will probably be considered fraudulent, (2 
Kent. 533). The reasonableness of the period of 
limitation will depend on circumstances. Six 
months, .within which creditors must execute re- 
leases, was held in one instance not to be an unrea- 
sonable time ; but ninety days is the common 
period. A similar rule prevails with regard to stip- 
ulations for executing the trust, and for the sale 
of the property assigned. 

3. When the assignment has been made by a 
firm, observe whether the assignment conveys the 
indivichial property of the partvsr^ as well a% the part- 
nership effects. If it do not, it is a partial assign- 
ment only, and the law with respect to partial as- 
signments differs from that governing general assign- 
ments. For instance, a stipulation for the release 
of the debtor as a condition of receiving benefit, is 
sustained in Pennsylvania in general assignments, 
but the same stipulation in a partial assignment 
would be regarded as fraudulent. 

4. Where the Assignment describes property by 
reference to a schedule, as " all and singular the 
estafe and effects contained in a schedule annexed, 
marked A," examine whether the schedule contains 
ALL the property of the debtor. Such a description 
conveys to th^ ^tssignee only the property contained 
in the schedule, and the balance is subject to a cre- 
ditor's attachment or levy. 

5. Where the assignor has real estate situate in 
different States, ascertain whether the Assignment has 
been made in conformity with the statute laws of the 
respective States. It is a general rule of law, that 
the title to real estate can only be conveyed in the 
mode prescribed by the lav\ b of the State in which 

24* 
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the land is situated, and consequently an Assign- 
ment, however valid in the State where the debtor 
resides, will not pass to the assignee the legal title 
to lands situate in other States, unless made in con- 
formity with their laws. 

II. — ^How TO Make a Valid Assignment. 

An assignment is a deed, and should partake of 
the form of deed ; but in the absence of any>statute 
regulations, the law prescribes no unvarying form, 
nor does it in all cases require an Assignment to be 
in writing. But an informal Assignment would ne- 
cessarily be subject to suspicion, and one not evi- 
denced by writing, and the assignor's signature, 
would in most cases be of doubtful validity. 

The simplest form of an Assignment is a deed 
conveying the whole of the debtor's property uncon- 
ditionally, to one or more persons with authority to 
receive, hold, and dispose of it for the benefit of all 
the debtor's creditors, without distinction or prefer- 
ence. — A schedule should be annexed, containing a 
list of the debtor's property and his liabilities, as 
accurate as possible. Such an Assignment a debtor 
can make without professional aid ; but where it is 
important to introduce special clauses of any de- 
scription, the advice of an able counter should be 
obtained. Special clauses in Assignments even of an 
ordinary character are " narrowlyiBcanned and closely 
watched" by Courts, and those " which are unusual," 
says Gaston, J., " ought on that account alone to ex- 
cite suspicion." " So many instances," says Burrill, 
"have lately occurred of Assignments being declju^d 
fraudulent and void on account of a single provision, 
supposed by the draughtsman to be at least of a 
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harmless character, that the drawing of a valid as- 
signment has come to be regarded by some as a 
matter of no small difficulty and hazard." 

An Assignment should be made before the liens of 
creditors have actually attached. Assignments may 
be made after as well as before a verdict, and during 
the pendency of judgments, but in order to be effec- 
tual, they must generally be made before the cred- ^ 
iter's liens have actually attached in the form of 
judgment, execution, creditor's bill, or attachment. 

Before appointing a person as assignee, it will be 
well to be assured of his acceptance of the trust, as 
his refusal to act after the execution and delivery 
of the instrument, may seriously impair its effect 
and operation. A debtor cannot reserve to himself 
the right to name a successor of the assignee in 
case the latter should resign the trust. 

An Assignment conveying real estate must be 
under seal, and the schedule should be dated and 
executed with the same formality as the Assignment. 
An Assignment may be executed by attorney, under 
a proper power for that purpose, and one partner, 
with the concurrence or by the authority of the 
other partners, may execute an Assignment in be- 
half of a firm. 

Finally, debtors who compromise with creditors, 
by paying a part of the indebtedness, expecting an 
acquittance of the whole, should require a release 
under seal of all demands. A mere receipt, though 
the words, " in fiill of all demands" be expressed, 
will not preclude the creditor from claiming the 
balance at a future time, for beyond the sum actu- 
ally paid, the receipt will be without consideration 
to support it, and consequently of no legal effect. 
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CHAPTER XIV. 

PAYING DEBTS. 

Bank Notes — Countbbpbit Notes — Checks, &c. 

The payment of a Note, Bill, Bond, or Account, 
is ordinarily its finality. Payment, like charity, is 
twice blessed : it blesses him that pays and him that 
receives. With a transaction so agreeable to the 
persons interested, and so indicative of a disposi- 
tion to deal fairiy and to do justice, the law is 
rarely called upon to interfere, and consequently the 
law books have but little to say in respect to th^ 
subject of paying debts. But it sometimes happens, 
that money is paid to a person other than the cred- 
itor, and he misapplies it ; and more frequently it ^ 
happens that payment is made in articles which are 
accepted by the creditor as valuable, but which 
prove valueless ; and in these and other cases, the 
question arises for legal determination, — ^Is the debt 
satisfied ? or, in other words. What is a good payment f 

I. A payment is good when made to the person 
entitled to receive it; and consequently a payment 
to the creditor himself is necessarily good. So, if 
made to an agent or attorney, whose authority has 
not been revoked. A payment is also good if made 
to a person sitting in the counting room of the credi- 
tor^ with accounts books near him, and apparently 
entrusted with the conduct of the business; but 
not if made to an apprentice^ not in the usual course 
(300) 
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of business, but on a collateral transaction. Payment 
is also good, if made to one of several partners, 
trustees, or executors ; and if the debtor has made 
himself absolutely liable to a third person by the 
acceptance of the creditor's order drawn on him, 
this, as against the creditor, is a good payment of 
his claim tp that amount, even though the creditor 
has subsequently countermanded the order. 

n. A payment made to the proper person in " law- 
ful money of the United States'' is indisputably good, 
and ordinarily a payment in the notes of banks in 
good credit, is considered as equivalent to a payment 
in gold or silver. But a payment made in counterfeit 
coin or notes^ is no payment, if the receiver give notice 
to the payer within a reasonable time that the coin or 
notes are counterfeit. (2 John. 455.) Suppose, how- 
ever, as frequently it happens, that a payment is 
made in the genuine notes of a lank which at the time 
of payment has actually failed^ or does fail before the 
receiver has reasonable time to present them for re- 
demption^ will such payment bar a recovery on the ori- 
ginal debt f 

It is well settled that a payment in bills, after 
the bank issuing them has stopped payment, if the 
fact was known or suspected by the payer j is no pay- 
ment, for it would amount to a fraud. But where 
both parties are innocent, there is some conflict in 
the authorities as to whether the loss must be borne 
by the transferer or the transferee. In Pennsylvania, 
in Bayard v. Shunkj 1 W. & S., 92, it was held that 
payment in bank bills after the bank has failed, bat 
the fact is unknown to both the payer and receiver, 
is a good payment, and the loss is to be borne by 
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the receiver. In Massachusetts, in Young v. Adams^ 
6 Mass. 185, the Court said, "the responsibility of a 
bank, when the bills paid are true and genuine, is, 
we believe, the risk of the receiver/* The same 
doctrine has been held in Alabama. But Story, in 
his work on Prommory Notes, (§601-2,) has re- 
viewed the auth<mties, and come to a different con- 
clusion. He says: "In reE{>ect to persons who 
receive the same (bank notes) in the course of cir- 
culation, either in payment of prior debts, or of 
debts then contracted, the general rule is that the 
creditor takes them at his own risk if the bank is 
then in good credit, and he does not present the 
same for payment vnthin a reasonable time, that 
is to say, as early as he may after the day on 
which he has received the same. If the bank 
has actually failed, or should fail before the notes 
can, within such reasonable time, be presented 
for payment, then the holder, upon giving due no- 
tice of the dishonor, may recover the amount or con- 
sideration fipom the person from whom he received 
the same. But it has been thought that even the 
fiailure of the bank will not dispense with a due 
presentment for payment at the banking-house ; 
and at all events^ it will be necessary to give due 
notice to the person from whom the notes were 
received of the failure of the bank, accompanied 
with an offer to return the notes in order to bind 
him. We have already had occasion to state that 
there is some conflict in the American authorities 
upon the point, whether bank notes are to be 
deemed an absolute payment, and taken at the risk 
of the creditor who receives the same, or not 
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What has been stated in the preceding part of this 
section is the doctrine asserted in the English au- 
thorities ; and it seems supported by what may well 
be deemed the preponderance of authority, as well 
as of reasoning, in America." 

in. A payment in the debtor' % own cheeky or the 
cheek of a third persoriy which is duly paid on pre^ 
eentation by the bank on which it is drawn, is, of 
course, a good payment. But suppose that the 
bank refuses to honor such check, is the original 
debt nevertheless discharged? *'The general rule 
of our law," says Greenleaf, in his work on Evi- 
dence, " is, that if the creditor receives the debtor's 
check for the amount, it is payment, if expressly 
accepted as suchy unless it was drawn colora,bly, or 
fraudulently, and knowingly without effects. But 
in the absence of any evidence of an agreement to 
receive a check or draft as payment, it is regarded 
only as the means whereby the creditor may obtain 
payment, or as payment provisionally until it has 
been presented and refused ; if it is dishonored, it is 
no payment of the debt for which it was drawn." 
But it is also a rule of law that the receiver or 
holder, in order to charge the drawer, must show 
that he has used due diligence to obtain the money, 
and that it cannot be obtained; and, if a loss accrue 
through his negligence, it must be borne by him- 
self. This leads to the inquiry what is due diligenccj 
in the eontemplation of laWy in collecting a check ? 

" The general rule is," says Story, in his Trea- 
tise on Promissory K"otes, § 493, "that the holder, 
in order to charge the drawer in case of dishonor, 
is bound to present the same for payment within a 
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reasonable time, and tp ^ve notice thereof to the 
drawer within a like reasonable time, otherwise 
the delay is at his own peril. What is a reasonable 
time wiU depend upon circumstances, and will in 
many cases depend upon the time, the mode, and 
the place of receiving the check, and upon the 
relations of the parties between whom the question 
arises. If the payee, or other holder of the check, 
receives it immediately from the drawer in the 
same town or city where it is payable, he is bound 
to present it for payment to the bank, or bankers, 
<U furthest^ on the next succeeding secular day after it 
is received, before the close of the usual banking hours. 
Where he receives the check from the drawer in a 
place distant from the place of payment, it will be 
sufficient for him to forward it by the post to some 
person at the latter place, on the next secular day 
after it is received ; and the person to whom it is 
thus forwarded, will not be bound to present it for 
payment until the day after it has reached him by 
the course of the post If payment is not thus 
regularly demanded, and the bank or bankers should 
fail before the check is presented, the loss will be 
the loss of the holder, who will have made the 
check his own, and at his sole risk, by his lacha. 
The reason of this strictness is said to be that a 
check, unlike a Bill of Exchange, is designed for 
immediate payment, and not for circulation; and 
therefore it becomes the duty of the holder to pre- 
sent it for payment as soon as he reasonably may ; 
and if he does not, he keeps it at his own peril." 

This consequence, however^ can only arise in the 
event of the bank's failure^ with sufficient funds of 
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the drawer in their possession to meet the check. 
While the bank remains solvent, the drawer is 
liable. He cannot withdraw the money appro- 
priated to the check, and plead neglect of the holder 
in presenting it ! If he has not placed sufficient 
money in the bank to pay the check, or if he has 
withdrawn it before payment, whether the bank 
does or does not fail, he remains liable notwith- 
standing the lapse of time ; for it was a fraud upon 
the holder to withdraw the money which should have 
been appropriated to the payment of the check, 
and in this case he is not entitled to notice of pre- 
sentment and non-payment. 

If you take from your debtor, not his own check, 
but a check of a third person^ you will understand 
that it has been in circulation longer than the 
time above specified, and that the drawer cannot 
be held in case the bank fails; but the person 
giving the check will be held to guaranty the bank's 
solvency, until the holder has had the above rea- 
sonable time to present it. " Though each party," 
says Chitty, " may be allowed a day, as between 
him and the party from whom he received a check, 
it would be otherwise as to the drawer, if the banker 
should, during a succession of several days, fail, and 
would have paid, if the check had been presented 
the day after it was drawn ; a check being an in- 
strument not in general intended by the drawer to 
be long in circulation, and in that respect differing 
from a country banker's note, which is known to 
all parties to have been intended to be in circula- 
tion, and not so promptly presented for payment as 
a check." 
• 25 
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Checks differ from Drafts ^nd Bills of Exchange, 
in being pajable on the day of their date without 
acceptance, and without allowance for days of grace. 
The law treats a check with the same favor as other 
negotiable paper, in not requiring the holder to 
prove value given, unless he has obtained it under 
suspicious circumstances ; but if a check has been 
lost, the owner must then prove th^ he obtained it 
for a valuable consideration, and in good faith. 

It seems that the death of the drawer j is a counter- 
miind of the banker's authority to pay a check, but 
if the bank should pay the check before notice of 
the drawer's death, the payment is good, (2 Ves. Jr. 
118.) A bank is not bound to pay a check unless 
it has full fundsy and it is not obliged to pay or 
accept to pay if it has partial funds only* A bank 
is liable in damages for refusing to pay a customer's 
check after it has received the money ; but if it had 
applied the money to the payment of the customer's 
note or acceptance made payable at the bank, though 
without any fhrther authority, that will be a good 
defence to an action for dishonoring the check. 

If the sum for Which a cheek is drawn be fraud- 
ulently altered and inereaaed, and the bank pay the 
larger sum, it cannot charge its customer with the 
excess, but must bear the loss. But should any act 
of the drawer himself have facilitated or given oc- 
casion to the forgery, he must bear the loss. Thus 
where a person filled up a check for fifty-two pounds 
two shillingSy beginning the word fifty with a small 
letter in the middle of a line, and his clerk inserted 
"three hundred" before the word fifty, and the 
figure 3 before the figures £52 2«., and presented it. 
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worcUj but by reasonable implication from the 
attendant circumstances." 

When the creditor accepts the Promissory Note or 
Sill of a third person for a pre-existing debt, the 
debt is extinguished, though the security may prove 
to be worthless. But here, says Greenlea^ "it 
must appear to have been the voluntary act and 
choice of the creditor, and not a measure forced 
upon him by necessity, where nothing else could be 
obtained. Thus, where the creditor received the 
note of a stranger who owed his debtor, the note 
being made payable to the agent of the creditor, it 
was held a good payment, though the promisser 
afterward failed. So, when goods were bargained 
for, in exchange for a Promissory Note held by the 
purchaser as indorsee, and were sold accordingly, 
but the note proved to be forged, of which, however, 
the purchaser was ignorant, it was held a good pay- 
ment So, where one entitied to receive cash, re- 
ceives, instead thereof, Kotes or Bills against a third 
person, it is payment, though the securities turn out 
to be of no value. But if the sale was intended for 
cash, the payment by the Notes or Bills being no 
part of the original stipulation ; or the vendor has 
been induced to take them by the fraudulent misre-^ 
presentation of the vendee, as to the solvency of the 
parties ; or they are forged; or they are forced upon 
the vendor by tiie necessity of the case, nothing bet- 
ter being attainable, it is no payment. If, however, 
a creditor, who has received a draft or note upon a 
third person, delays for an unreasonable time to 
present it for acceptance and payment, whereby a 
loss accrues — ^the loss is his own. So, if he alters 
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the bill, and thus vitiates it, he thereby causes it to 
operate as a satis&ction of the debt. So, if he ac- 
cepts from the drawee other bills in payment of the 
draft, and they turn out to be worthless." 

In giving receipts for Notes or Bills, where it has 
not been agreed that they shall be taken at the 
creditor's own risk, it is always advisable to state in 
the receipt that, " when paid^'' they will be in full 
satisfaction of the debt 

V. When payment is made by remitting money by 
mail to the creditoVj the debt is discharged if the 
debtor can show that the letter containing it was 
properly sealed and directed, and that it ^was de- 
livered into the post-office, and not to a private 
carrier or porter; and further prove either the ex- 
press direction of the creditor to remit in that 
mode) or a usage, or a course of dealing, from which 
such authority might be inferred. Where these cir- 
cumstances concur and a loss happens, it is the loss 
of the creditor ; otherwise the remittance is at the 
debtor's risk. It is held by some, that the sending 
of bank notes uncut, will not discharge the debtor; 
because, among prudent people it is usual to cut 
such securities in halves, and send them at different 
times. 

VI. With regard to the appropriation ofpaymenUy 
it is a general rule of law, that a debtor, owing 
several debts to the same creditor, may apply the 
payment, at the time of making it^ to which debt he 
pleases. If he makes a general payment without 
appropriating it, the creditor may apply it, as he 
pleases. And where neither party appropriates it, 
the law will apply it according to its own view of 

25* 
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the intrinsic justice and equity of the case. As a gene- 
ral rule, in case of divers claims, Courts will apply 
a payment to those debts for which the security is 
most precarious. Where there is a running account, 
in the absence of circumstances to show a different 
intention, they will apply it to the items of debt an- 
tecedently due in the order of the account. If one 
debt is illegal, fmd the other is lawful; or, if one 
debt is not yet payable, but the other is already 
overdue, a general payment will be ascribed to the 
latter. And if one debt bears interest, and the 
other does not, the payment will be applied to the 
debt bearing interest. If one of two demands is 
within the operation of the Statute of LimitationSy 
and the oth|^r is not, this circumstance does not 
prevent the ascription of a general payment to the 
former demand, when the debtor himself has not 
appropriated it at the time. 
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CHAPTER XV. 

WILLS AND TESTAMENTS. 

Suggestions to Persons about Making their Wills. 

Our task is approaching its termination. Com- 
mencing with Agency as the starting point in au 
ordinary business career, we have endeavored to 
furnish the trader or merchant, with a lamp, replen- 
ished with the expensive oil distilled in judicial labo-^ 
ratories, by which to light his footsteps around some 
of the numerous and concealed obstructions that may 
at any moment arrest his progress, and defeat hie 
plans. We now assume that he has made the journey 
in safety, and though he may have descended into the 
dark and tomb-like valley of Insolvency, he has 
emerged again, paid his debts, and reached the goal 
of Independence. One thing then only remains, and 
that is, to endeavor to aid him in making such a dis- 
position of his accumulations as, in the event of his 
decease, they will, with certainty, reach the objects 
intended to be benefited by his bounty. 

The law, within certain restrictions, allows to 
every man of sound mind, the privilege of directing 
what disposition shall be made of his property after 
his death : and it has been said, that it is the dvi,y 
of every man to avail himself of this privilege; or, 
in other words, to make a Will. It is certainly q, 

(311) 
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duty in all cases, where the individual has neither 
wife nor children; or if he have, where the property 
will more than sufljce for a support to the widow, 
and an independence to the children. A Will should 
be regarded as a means of discharging those obliga- 
tions, ajid debts of friendship, honor, and charity, 
which have been neglected during life ; and there 
are few men, having property, who have not suf- 
fered such debts to accumulate. Children, though 
they have no legal claim to their father's property, 
contrary to his manifest wishes, not even to a shil- 
ling, as is commonly supposed, undoubtedly have a 
moral claim to his first and particular consideration. 
But, "unless they have proved themselves to be indi- 
viduals of more than ordinary prudence and virtue, 
it would seem to be a mistaken kindness to endow 
them, by testamentary bequests, with more than an 
•mple independence. Experience proves that in- 
herited wealth is rarely a blessing; and that the 
heirs of rich men seldom transmit and perpetuate 
the fortune bequeath^ to them. At all events, it 
can be neither just nor w^ise to invest then! with 
superfluous wealth, and leave undischarged obliga- 
tions which, though the law cannot enforce, are not 
the less binding. 

In considering the objects entitled to his bounty, 
after the claims of widow and children have been 
provided for, a testator's attention, we submit, should 
be directed firit^ to those who are likely to suffer 
hardship hy his decease. If he have natural, or 
adopted children, unprovided for, these, by every 
principle of justice, are entitled to a liberal and most 
careful testamentary remembrance. Let him ask 
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himself who are more friendless than they. Let 
him reflect that no imaginably condition can be 
more unfortunate than that of those who, having 
been nursed in the hot-houses of opulence, and en- 
ervated by dependence, are suddenly subjected to 
poverty, in the helpless state of those " who cannot 
work, and to beg they are ashamed." Duly reflect- 
ing upon the immensity of the evil, he will not 
neglect to make a'V/ill, nor overlook a due provision 
for natural and adopted children. After these, the 
circumstances of needy relations — especially of those 
to whom he has been a patron — ^will deserve con- 
sideration. The fact that an individual who is so 
unfortunate as to need charity is related to a man 
of wealth is, in itself, a hardship ; for in this case, 
even the Samaritans, of the world pass by on the 
other side, excusing themselves with the reflection 
that the stranger, if worthy, can obtain relief from 
his relatives. Secondly, a testator's attention should 
be directed toward those from w^om he has received 
benefits or pleasure. First in this class we would re- 
commend, to his testamentary remembrance, faithful 
clerks and old servcmts; then, personal friends ; then, 
those friends of all mankind, the atUhorSy^ who in- 
struct ot delight; promising artists, and meritorious 
inventors. Lastly, if, notwithstanding the number 
of bequests, a surplus yet remains undisposed o^ 
there are many excellent institutions of religion, 
learning, and charity, any one of which, on applica- 
tion, will cheerftiUy furnish a form for drawing the 
bequest, so as to insure the proper execution of a 
good intention. We mention such incorporated insti- 
tutions last, because they are established to benefit 
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individaals not known to the testator, and the claims 
of strangers can, with propriety and justice, be con- 
sidered only, after the list of those known to the 
testator as worthy of his favor^ is exhausted. And 
secondly, because the frequent mismanagement, and 
misappropriation of funds bequeathed for the estab- 
lishment or maintenance of such institutions, show 
that the donation is of a kind which should be 
made in the lifetime, and under the supervision of 
the donor. 

Now, having determined to make a Will, and ar- 
ranged the plan and details, it will yet be well, before 
proceeding to embody your wishes in form, to con- 
sider first, what is the nature of your estate. — ^Does 
it consist principally of real or personal property? 
Is your wife dowable of any portion of it ? and if 
you intend to give her a specific bequest, do you 
intend it in lieu of dower, or in addition to the 
dower ? If in lieu of dower, you must so state it 
distinctly in your Will, and then she will have her 
election to refuse one or the other ? Have you ad- 
vanced portions to any of your children, and do you 
intend what you give them by will to be in addition 
to their portions, or the advances to be deducted ? 
Lastly, ask yourself. Shall I write my own Will, or 
employ a lawyer to do it? "If you wish to tie up 
your property in your &mily," says Sugden, "you 
really must not make your own Will. It were better 
to die without a WiU, than to make one which will 
waste your estate in litigation to discover its mean- 
ing. The words ^children,' * issue,' * heirs of the 
body,* or * heirs,' sometimes operate to give tiie pa- 
rent the entire disposition of the estate, although 
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the testator did not mean any snch thing. They are 
seldom used by a man who makes his own "Will, 
without leading to a lawsuit It were useless for me 
to atteiiipt to show you how to make a strict settle- 
ment of your property — and therefore I will: not 
try. I could, without difficulty, run over the names 
of many judges and lawyers of note, whose Wills, 
made by themselves, have been set aside, or con- 
strued so as to defeat every intention wjiich they 
ever had. It is not even a profound knowledge of . 
law which will capacitate a man to make his own 
Will, unless he has been in the habit of making the 
"Wills of others. Besides,^ notwithstanding that fees 
are purely honoraiy, yet it is almost proverbial, that 
a lawyer never does any thing well for which he is 
not feed. Lord Mansfield tells a story of himself 
that, feeling this influence, he once, when about to 
attend some professional business of his own, took 
several guineas out of his purse and put them into 
his waistcoat pocket, as a fee for his labor." 

If, however, yoa determine to write your Will 
without professional assistance, we submit the fol- 
lowing suggestions, as worthy of your considera- 
tion : — 

1. Be careful to give such a description of yourself 
as may avoid any confusion and uncertainty in ascer- 
taining the maker of the WUl. 

The preliminary flummery which some persons 
use in beginning their Wills, and which some form 
books sanction, is mere surplusage. It is, however, 
prudent to introduce the words, " being of sound 
and disposing mind," for though not absolutely ne- 
cessary, the absence of them has sometimes been a 
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plea in the coarta to invalidate the force and effi- 
cacy of bequests. But what the law calls the tes- 
tator's "addition" should be clear and full, and 
embrace at least his Christian and surname, his 
place of residence, trade, or occupation. 

2. Cheat care ihould be taken in properly deeertbing 
the legatees. 

Many a fitther has succeeded to property meant 
by the testator for his son, and vice versa, by the 
omission or improper use of the term junior. Thus, 
if a testator leave a legacy to John Smith, of Ma- 
nayunk, intending it for John Smith, the son, the 
fether would be clearly entitled to it by law, with- 
out the introduction of the term junior, or such 
words as would plainly indicate the son was 
meant ; and so, on the other hand, if the legacy was 
meant for the father, but he was described as "John 
Smith, Jr.," because his fether was alive, the son 
of the legatee intended to be benefited, might in 
like manner deprive his father of his legacy. The 
only safe way, in all such cases, is to describe the 
legatee with such particularity as cannot admit of 
a doubt; as "to John Smith, Jun., son of my 
friend Mr. John Smith, of Manayunk, for whom I 
stood godfether, the sum of, &c,," or something of 
a similar kind, which cannot fail to fix identity. 

Accuracy in description is especially important 
in making provision for a natural or an adopted 
child, in order to exclude the pretension of heirs-at- 
law ; and an eminent English lawyer advises a tes- 
tator to copy the register from the Parish books, 
where it was born and christened, and preserve the 
certificate thereof with the will. 
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8. Avoid all ambiguous words or expressions in 
your devises or bequests^ or they may be held void 
for uncertainty. 

Courts are loth to set aside a Will or a devise for 
uncertainty, but nevertheless they must and will do 
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occurs in a recent eiase, where the words of the be- 
quest were, " I give to my executors £1000 upon 
trust to be invested in the funds of the Bank of 
England, during the lives of the survivors 0r survivor 
for the widows of John Sagee and Thomas Draper, 
to be divided between them, share and share alike." 
It was contended for the two legatees that the words 
"survivors or survivor" applied to the executors, 
and did not affect the gift to the widows, who there- 
fore were absolutely entitled ; but Sir J. Leach ob- 
served, that it was impossible to put any rational 
construction upon the bequest, which therefore was 
void for uncertainty. 

A devise of " what shall remain" or " be left" at 
the decease of a prior devisee or legatee, is an ex- 
pression that, as a general rule, should be avoided.* 

* " Yery embaFrassing questions also often arise lAider last 
"Wills and Testaments, in respect to the persons who are entitled 
to take, nnder words of general description : as, for example, , 
under bequests to 'children,' to * grand-children,' to 'younger 
children,' to 'issue,' to * heirs,' to *nextof Mn,' to 'nephews 
and nieces,' to 'first and second cousins,' to 'relations,' to 
' poor relations,' to the 'family,' to 'personal representatives,' 
and to * servants.' For these words have not a uniform fixed 
sense and meaning in all cases ; but they admit of a variety of 
interpretations, according to the context of the Will, the circum- 
stances in which the testator is placed, the state of his family, 
the character and reputed connection of the perscms who may 
be presumed to be the objects of his bounty, and yet who only 
in a very lax and general sense can be said to fall within the 
descriptive words. Thus, 'child' or 'children' is sometimes 
construed to mean 'issue,' and ' issue' to mean children ; 'next 
of kin* is sometimes construed to mean only those who are enti- 
tled to take, under the Statute of Distributions, and sometimes 
to include other persons ; ' relM^ioi^' is sometimes construed to 
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4. When making your Willy carefully avoid am- 
biguity in conditional gifts and devises over in parti- 
cular events ; and as a general ruUy it is best to avoid 
conditional bequests altogether. 

" It is the folly of most testators," says Sugden, 
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after you have given the entire interest to one, 
state precisely in what event, and if depending upon 
the death of the jBrst legatee, whether you mean a 
death in your lifetime, or in the lifetime of the lega- 
tee over. And I must tell you that where you have 
given the absolute interest you ought not to make 
any gift over, which will not take effect in a life^ or 
liveSy who shall be in existence at your death. The 
rule goes somewhat fiirther ; but I would not advise 
you, without advice, to go beyond the line which I 
have marked out ; and indeed, without advice, you 
will be nM)re bold than wise to go even so far." 

5. Where you intend a specific devise or bequest, use 
words of plain direction, as ^' I give and bequeath,* 
or ^'I give and devise,' when the subject is land; and 
avoid the use of words of reeommendation, or words 
expressing merely desire or hope* 

In modern times, it has been- the policy of the 
law to limit the doctrine of recommendatory trusts, 
and to compel testators, if they expect their wishes 
to be carried into effect, to use words clearly express- 
ing their intention. " The first case," says Sir John 
Leach, " that construed words of recommendation 
into a command, made a Will for the testator ; for 
every one knows the distinction between them." 
Hence, if you intend a command do not say, "I de- 
sire my executor" to pay a person a certain sum of 
money. Do not recommend your wife to give cer- 
tain property to certain persons after her death ; or 
as a testator once did, bequeath to her all the resi- 
due of the personal estate, " not doubting but that 
she will dispose of what shall be left at her death 
to our two grand-children," or " to my near rela- 
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but out and out, give it to *h«r, her heir By and assigns 
forever. 

It is also advisable, in a devise of lands, or of all 
your estate, to use the words "which I have, or may 
have at my death;'' for though, by the statute laws 
of most of our States, lands acquired after the exe- 
cution of a will pass thereby, if sueh were the ap- 
parent intention of the testator, yet in the majority 
of the States the intent must clearly appear on the 
feceofthe Will. 

8. In the bequest of a specific chattel, as railway 
shares, subject to future calls, or in the devise of a spe- 
cif/: property incumbered mth a mortgage, use plain 
and clear expressions to indicate your intention, whe- 
ther the legatee or devisee is to take the property subject 
to, or free from the incumbrance. 

In the absence of such a clear expression of your 
intention, the legatee or devisee will have the right 
to require the incumbrance to be discharged out of 
your general estate, as a debt : the testator " being 
considered to use the terms merely as descriptive 
of the incumbered condition of the property, and 
not for the purpose of subjecting his devisee to the 
burthen" — a construction which, though well es- 
tablished, it is probable, fJrequently defeats the in- 
tention. 

It is however best to avoid bequests of specific 
property altogether, for you may dispose of that pro- 
perty before your decease, and then your intended 
legatee, though remembered in your Will, will not 
be benefited by it. 

9. If you have made a Will and subsequently viarry, 
make a new WiU, or republish the former Will. 
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It ifr now fully settled that marriage and the birth 
of a childy operate as a revocation of a "Will made 
previously, because they produce a complete change 
in the situation and the duties of the testator. In 
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of their property at the birth of children ; indeed, 
it has sometimes happened that a testator has left 
a child en ventre^ without being conscious of the 
fact. For the same reason, provisions for the chil- 
dren of a married testator, who has children, should 
never be confined to the children in existence at 
the making of the will, unless so intended. 

10. Execute your WiU in the pre%enee of three untr 
nesBeSj declaring it to be your last WiU and Tettamenty 
and have them eign the following form of attestation : 

** Signed, published, and declared by the said 
{name of testator)^ as his last Will and Testament, in 
the presence of us, who, at the request of the said 
(name of testator), and in his presence and in the 
presence of each other, have hereunto subscribed 
our names as witnesses. 



:l 



Witnesses' natiies.*' 

A "WiU so signed and attested will be good in all 
the States of this Union, except I^ew Hampshire, 
where Wills are required to be under seal, and the 
attesting clause there should be ^^ signed, sealed, 
published,'' &c. ; and excepting also, that it is gene- 
rally desirable that the witnesses state their places 
of residence. This advice, though good and appli- 
cable in all the States — and Wills so executed will 
convey lands situated in any of them — is not how- 
ever absolutely necessary in all. In New York, 
New Jersey, Delaware, Virginia, North Carolina, 
Kentucky, Tennessee, Arkansas, Texas, Ohio, Mi- 
chigan, Illinois, Indiana, Missouri, Iowa, and Wis- 
consin, two witnesses are sufficient. In Pennsylva- 
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nia. the law onlv reanirea that wills filiall h& in 
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latter is intended to be given in addition to, or in 
lieu of the former bequest. 

11. Select (zs witnes9es persons of some intelligence 
and responsibility^ and persons who have no interest 
under the Willj either as legatees or executors. 

A person who is competent to testify in a court 
of justice is competent to be a witness to a Will ; 
but then, if questioned as to the state of a testator's 
mind when executing a Will — the evidence of a 
foolish or incredible person will have very little 
weight. With regard to interesit the general rule is, 
unless changed by statute, that where a person 
takes a personal or beneficial interest under a Will 
he is incompetent to testify in its support ; hence, a 
legatee must abandon his legacy, or he is incompe- 
tent. But where the interest is merely fiduciary, as 
that of im executor, he is competent to testify, un- 
less he is primarily responsible for costs. In some 
of the States an executor is so responsible, at least 
in the first instance, while in others he is not; 
hence an executor is competent in some States, in 
others he is not. Creditors are generally competent 
to be witnesses to a Will, but the credit to be given 
to their attestation is a question for the determination 
of a court and jury. 

12. Make no alterationSy interlineations, or ohliteror 
tions in your Will after its execution^ unless attested 
in the same manner as the Will itself. 

A second Will of subsequent date, duly executed, 
revokes a prior one if inconsistent with it ; but if 
the latter be destroyed and the former is preserved, 
the first Will thereupon revives. Where two con- 
flicting Wills are left, and neither of them dated. 
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SO that it cannot be detennined which is the testa- 
tor's l(Mt Will, the maker is declared to have died 
intestate, and his property will be divided among 
his next of kin, according to the Statute of Distri- 
butions. In making second Wills, it is always ad- 
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out a WiUf called inte9taie$y are far from nniform. 
They may agree in their outlines, but they are so 
diverse in the details, that it is difficult to determine 
what principles are of the most general application. 
Each State has a law of descent for itself; and so 
different from that of its sister States, that Mr. 
Beeves, in his Treatise on the Law qf DescentSy has 
remarked that ^^ this nation may be said to have no 
general law of descent, which probably has not 
fallen to the lot of any other civilized country," 

When a person has died intestate, the first pro- 
ceeding is, to have an administrator appointed by 
the courts empowered to grant letters of adminis- 
tration. The persons entitled to these letters, in the 
States which have adopted the course of the English 
law on the subject, rank in the following order:— 
first, husband or wife; second, children, sons or 
daughters; third, parents, fether or mother; fourth, 
brothers or sisters of the whole blood ; fifth, brothers 
or sisters of the half blood ; sixth, grand-parents ; 
seventh, uncles, and aunts, and nephews, and nieces, 
who stand in equ^.1 degree; eighth, cousins. K 
none of the next of kin will accept the administra- 
tion, the judge of probate may exercise his discre- 
tion whom to appoint; and generally he decrees it 
to the principal creditor, or the person having the 
greatest interest in the effects of the intestate. In 
the city of New York there is a jublic administrator 
authorized to act in cases where there are effects 
in the city, of persons dying intestate, and leaving 
no widow or next of kin, competent and willing 
to administer. 

Before an administrator will receive a certificate 
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of appointment, he will be required to give a bond, 
with sureties, generally to an amount greater than 
the value of the property likely to come into his 
hands, conditioned for the faithAil execution of his 
trust Being thus duly appointed an officer under 
the law, he must comply strictly with the statutes 
prescribing his duties and powers, of the State in 
which he is acting. His first duty is, to make out a 
statement or inventory of the personal property of 
the intestate as appraised, — ^in some States also of the 
real estate, — and file a copy of the same in the proper 
court or office within a certain time. His duty then 
is, to collect the outstanding debts, convert them 
into inoney, and sell so much of the personal property 
as may be necessary for the payment of the debts, 
beginning with articles not required for immediate 
family use. Having thus collected money, it is his 
duty to pay the debts in the order prescribed by the 
law, which generally is, first, expenses of the last 
sickness, including the physician's bill, and funeral 
and probate charges; secondly, debts due to the 
United States, and the State; thirdly, legal liens; 
and then all other debts equally, and in the case of 
a deficiency of assets, rateably. In some of the 
States, preferences are given to certain other debts, 
as debts for rent^ servants' wages, and debts secured 
by bonds or sealed notes. In Pennsylvania, debts 
due the commonwealth are directed to be last paid. 
The penalty for neglecting to pay the debts in the 
order prescribed by the law of the State, is, that an 
administrator is liable to make up any deficiency 
thus occasioned out of his own property. 
When the personal property is insufficent to pay 
27 
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the debts, an administrator may make the real 
estate assets by adopting the mode prescribed by 
statute. It is not probable however that he can ob- 
tain an order to sell real estate to pay the expenses 
of the administration ; and therefore he should be 
careful dlwajf9 to deduct the chaarge% of adminwtrotim 
from the amount ofaeeetein hie hande. 

When the debts are paid, it is the duty of the 
administrator to file an account of his administration 
in the proper court, and within a prescribed time 
proceed to distribute the surplus prc^perty among 
those entitled to it according to the Statute of Dis- 
tributions. Each State having its ^wn statute pre- 
scribing the distribution of the personal property of 
intestates, no general rules can be given which will 
be applicable throughout the tJnion. In those States 
which have adopted or essentially re-enacted the 
English Statute of Distributions, as New York, New 
Jersey, Vermonl^ Delaware, Maryland, North Caro- 
lina, and Tennessee, the surplus of the personal estate 
is given : — ^1. One third thereof to the widow; and 
the residue, by equal pcnrtlons, amongst the children 
of the intestate, and sudi persons as le^Uy repre- 
sent them, if dead, 2. If there be no childi^u or 
their representatives, one half of the personal estate 
goes to the widow, and the residue to be distri- 
buted equally among the next of kin who are in 
equal degree, and those who represent them; but 
710 representation ie admitted amor^ colktterale after 
hrothere' and eietere* children. 8, If there be no 
widow, the estate is to be distributed equally among 
the children or their representatives; and if no 
widow nor children, or their representatives, the 
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surplus goes to the next of kin in equal degree, and 
their lawftil representatives. The fether, being next 
of kin according to the rules of the civil law, suc- 
ceeds to the whole of the personal estate of one who 
dies intestate, without wife or issue, and con- 
sequently excludes tiie brothers and sisters; but 
the mother in such event, if the father be dead, it 
is provided in the act, shall have only an equal 
share with the brothers and sisters or their repre- 
sentatives. Belatives of the half blood take equally 
with Hiose of the whole blood; and posthumous 
children, whether of the whole or half blood, share 
with those bom in the lifetime of the person whom 
they represent. A husband is entitled to administer 
upon the personal pl*operty of his wife who dies 
without a Will) and to hold and enjoy the same for 
his own benefit; and if there has been a child of the 
marriage horn, alive, he is entitled to her real estate 
for life, a$ tenant by ike courtesy j as it is called; but 
on his death, it goes to the heirs of the wife. I^ 
however, the wife die without having had isme, her 
heirs immediately succeed to the estate. Such are 
the rules of distribution in the States which follow 
the English statute. In the others there are import- 
ant modifications. In Ohio, for instance, the Widow 
takes the whole personal property, if there be no 
children, and, as in Mississippi and Alabama also, 
tire brothers and sisters of the intestate have prece- 
dence over his &ther or mother. In some States, as 
in Alabama, the whole blood, when of equal degree, 
are preferred to the half blood ; while in Virginia 
the half blood inherit only half as much as those of 
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the whole blood. In Indiana, tenancies by courtesy 
and in dower are abolished. 

The powers of an administrator are in general 
limited to the distribution of personal property. 
The real e$tate of an intestate, if not required for 
the payment of his debts, descends to those whom 
the law designates as his heirs. ^^In the majority of 
the States," says Kent, ^ the descent of real and 
perional property ^ is to the same persons, and in the 
same proportions, and the regulation is the same in 
substance as the English Statute of Distributions, 
witii the exception of the widow, as to the real 
estate, who takes one third for life only, as dower. 
The half blood take equally with the whole blood, 
as they do under the English Statute of Distributions. 
Such a uniform rule in the descent of real and per- 
sonal property, ^ves simplicity and symmetry to the 
whole doctrine of descent" 

An administrator's powers do not extend beyond 
the limits of the State wherein he is appointed. Wliere 
the intestate has property in several States, an ad- 
ministrator may be appointed in each; or by the laws 
of many of the States, the administrator appointed 
in the State where the intestate resided at the time 
of his death, may administer on property elsewhere, 
after filing a copy of his certificate or letters in the 
proper court of the State wherein such property is 
found, and having the same approved and con- 
firmed. In paying debts, and distributing personal 
property, administrators must be governed by the 
laws of the State 9r country wherein the owner or 
the intestate had his established residence, or domicU 
US it is called, at the time of his death, and not by 
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the laws of the places where the goods happen to be. 
But real estate^ as to its transfer and descent, is 
governed by the law of tiie place where it is 
situated. 
In aU civilized countries, the laws prescribing the 
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the crime of those constituted expounders of the 
law, who pervert its spirit by making it an engine 
of oppression; and how like fratricide it is, to 
refase legal protection to any of the human &mily 
because they are too weak to protect themselves. 
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To escape the wiles of one member of the profession they most 
fee another. If it be said that this applies to attorneys rather 
than barristers, the reply is, that the attorneys can carry no snit 
to a conclnsion ; and that the barristers, whom they instrnct 
and fee, are, for a fee, the read^ instmments of their dirtiest 
work. Thus, designedly or undesignedly, the members of the 
profession do, in fsict, make business for each other, and gather 
wealth by enclosing industry in their toils. The productive 
classes are their legal prey. They are ligatures impeding the 
growth, and issues drawing off the life-blood of society ; they 
remove no inconvenience ; they create no convenience. A phy- 
sician or surgeon assuages pain, and ma^ be a comfort to his 
patient; lawyers are only plagues, and even those who use 
them for bad purposes recdve their services with impatience : 
they neither feed, clothe, instruct, nor cure their fellows : they 
are the offspring of conquest, oppressicm, and wrong ; and their 
lives are passed in supporting the caiuse df their parents." 

If we were called upon to defend the profession against Mr. 
Jerrold'S attack, we Would retain our brother of the Far West, 
whose speech in an important case has been preserved. Said he: 

" Gentlemen of the Jury : Can you for an instant suppose that 
my client here, & man who iallers sustained a high depredation in 
society, a man all on you suspect and esteem for his many good 
qualities ; yes, gentlemen, a man what never drink^ less than a 
quart of l&ker a day— can you, I say, for an instant, suppose 
that this ere man would be guilty of hooking a box of percushum 
caps I Rattlesnakes and coon-skins forbid I Picter to your- 
selves, a feller fast asleep in his log cabin, with his innocent wife 
and orphan children by his side, all nature hushed in deep repose, 
and naught to be heard but the muttering of the silent thunder, 
and the hollering of bifll frogs, then imagine to yourselves a 
feller sneaking up to the door like a despicable hyena> softly 
entering the dwelling of the peaceful and happy family, and in 
the most mendacious and dastardly manner, hooking a whole 
box of percushum caps! Grcntlemen, T will not, I cannot dwell 
upon the monstrocity of such a scene 1 My feelings turn from 
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ELEMENTABY LAW BOOKS 

liAWTXBS, in many instances, have not manifested a due appre- 
ciation of the labors of those who have endeavored to diflose ^ 
knowledge of the principles of law by rendering its study less diffi- 
cult and disagreeable. Even Blackstone's Commentaries, when 
they appeared^ were greeted with the sneers and whispered cen- 
sures of many of the black-letter lawyers. It became the fashion 
among a certain class to decry them. A gentleman, not long 
since dead, was told by one who prided himself on being of IJie 
old school, that there was scarcely one page in Blackstone in 
which there was not one false principle and two doubtful 
principles stated as undoubted law. Home Tooke, who was 
always ambitious of a legal reputation, declared ''that it was a 
good gentleman's law-book, clear but not deep.^' It was, in 
short, f bnozious to one charge, Tiz. : that it was inUHligiUe. 
Mr. Hargrave is reputed to have said that, "any lawyer who 
writes so clearly as to be intelligible was an enemy to his pro- 
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PBEJUDIOB AGAINST LAWYBBS 

[Ohf^« L, p. 38.] 

Or the abstract character of a lawyer, a brilliant but super- 
ficial Essayist thus writes : — ^''His soul is in his fee— his under- 
standing is on the town. He will not swear to an untruth to 
get himself hanged, but he wiU assert it roundly by the hour 
together, to hang other persons, if he finds it in his retainer. 
What a tool in the hands of a minister is a whole^rofession 
habitually callous to the distinctions of right and wrong, but 
perfectly alive to Hieir own interests ; with just ingenuity enough 
to be able to trump up some fib or sophistry for or against any 
measure, and with just understanding enough to see no more of 
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the real nature or consequences of any measure than snits their 
own or their employers' adyantage." 

The following anecdote has been related of Foote : — ^A gentle- 
inan in the country, who had just buried a relation, an attorney, 
complained to Foote of the great expenses of a country funeral. 
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Tery bftd ; but upon inquiring more closely into their merits, he 
discovered them to be really good and just. After this, he states 
that he relaxed much ** of his formed strictness, of refusing to 
meddle in causes upon the ill circumstances that appeared in 
them at first.'' 

" Sir,** said Dr. Johnson to Sir William Forbes, " a lawyer 
has no business with the justice or injustice of the cause which 
he undertakes, unless his client asks his opinion, and then he is 
bound to give it honestly: the justice, or injustice, of the cause 
is to be decided by the judge. Consider, sir, what is the purpose 
of courts of justice— it is that every man may have his cause 
fairly tried-by men appointed to try causes. A lawyer is not to 
t^ll what he knows to be a lie — ^he is not to produce what he 
knows to be a false deed— but he is not to usurp the province 
of the jury and of the judge, and determine what shall be the 
effect of evidence, what shall be the result of legal argument. 
If," he soon after observed, "by a superiority of attention, of 
knowledge, of skill, and a better method of e<Hnmunication, a 
lawyer has the advantage of his adversary, it is an advantage 
to which he is entitled. There must always be some advantage 
on one side or the other, and it is better that that advantage 
should be by talents than by chance." 

It is a lawyer's duty to do for his client all that his client 
might fiedrly do for himself if he could. 

IV. 

LAWSUITS SHUNNED BY LAWYEES 

[Chap. I., p. 63.1 

Lawtebs are, it is notorious, a class least anxious of any " to 
go to Law." Their antipathy to appearing before a court in any 
other shape than that of representatives of other individuals, 
results, as we may fairly suppose, from the intimate knowledge 
they possess of " what a law suit is." It has been related of Mr. 
Maryatt, the eminent king's counsel, that some time after he had 
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retired from praotice, being present at a conyersation, in wMcb 
some one remarked on 'Hhe glorious uncertainty of the law/' he 
observed with great animation, ** If any man were to claim the coat 
npon my back, and threaten mj refusal with a law suit, he should 
certainly have it ; lest in defending my coat, I should find that 
I was deprived of my waistcoat also." Dunning is known to 
have dreaded, above all things, becoming involved in litiga- 
tion. One day, on returning to his house near town, he was met 
in the front garden by the gardener, full of complaints of some 
" owdacious fbllow," whom he had found trespassing in one of 
the neighboring fields. ** Well, and what did you say to him f 
inquired Dunning. '' Oh I sir, I told^ him if I found him there 
again, you would be sure to prosecute him." " You may prose* 
cute him yourself, John, if you like ; but I tell you what, he 
may wsdk about my fields till he is tired, before I will prosecute 

lumr 



COMMON LAW MAXIMS RESPECTING RfcAL 
PEOPERTY. 

[Chap. L, p. 50.] 

!• Every man^s house is his casde. 

In the case which is always referred to (Semayne s case. 
Rep. 91,) showing the application of this well-known maxim, the 
following points were resolved : 

1st. That the house of every one is his castle, as well for his 
defence against injury and violence, as for his repose ; and, con- 
sequently, although the life of man is a thing precious and 
ftivored in law, yet, if thieves come to a man's house to rob or 
murder him, and the owner or his servants kill any of the thieves 
in defence of him&elf and his house, this is not felony. So, 
if any person attempt to bum, or burglariously to break, any 
dwelling-house in the night-time, or attempt to break open a 
house in the day-time, with intent to rob, and be killed in the 
attempt, the slayer shall be acquitted and discharged, for the 
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liomioide is justifiable. So, in defence of his house, a man is 
justified in killing a trespasser who would forcibly dispossess 
him of it ; and in these cases not only the owner, whose person or 
property is thus attacked, but his servants, and the members of 
his family, or eyen strangers who are present at the time, are 
equally justified in killing the assailant. 

In order, however, that a case may fall within the preceding 
rule, the intent to commit such a forcible and atrocious crime as 
above-mentioned must be clearly manifested by the felon ; other- 
wise the homicide will amount tp manslaughter^ at least, if not 
to murder. 

2ndly. It was decided that when any house is recovered 1^ 
ejectment, the sheriff may break the house to deliver possession 
thereof to the lessor of the plaintiff. 

3rdly. The third exception to the general rule is, where the 
execution is at suit of the Crown, as where a felony or misde- 
meanor has been committed, in which case the sheriff may 
break open the outer door of the defendant's dwelling-house, 
having first signified the cause of his comipg ^nd desired 
admission. 

But bare suspicion touching the guilt of the party will not 
warrant the proceeding to this extremity, though a felony has 
been actually committed, unless the officer come^ armed with, a 
warrant from a magistrate grounded on suck suspicion. 

4thly. In all cases where the door is open, the sheriiOt maji 
enter a house and do execution, either of the body or goods, 
at the suit of any subject ; and the landlord may in such case 
likewise enter to distrain for rent. But the sheriff cannot, in 
order to execute a writ of ca, sa. or fi. fa, at suit of a private 
person, break open the outer door of a man's house, evei^ after 
request made, and refusal to open it ; nor can the outer door be 
broken open in order to make 4 distress, e:^cept in the case of 
goods fraudulently removed. 

Where, however, the sheriff has obtained admission to a house, 
he may justify subsequently breaking open inner chors, if he finds 
that necessary, in order to execute his process. 



Digitized 



by Google 



COMMON LAW MAXIMS BBSPBCTIKQ BSAL PBOPEBTT. 845 

The priyilege which, by tne fonrth resolution in Semayne's 
case, was held to attach to a man's house, must, howeyer, be 
strictly confined thereto, and does not extend to bams or out- 
houses unconnected with the dwelling-house. It admits also of 
this ezi6eption, that, if the defendant, after being arrested, escape, 
the sheriff may, after demand of admission and refusal, break 
open either his own house or that of a stranger for the purpose 
of retaking him. ' If the sheriff breaks open an outer door, when 
he is not justified in doing so, this does not vitiate the exe- 
cution, but merely renders the sheriff liable to an action of 
trespass. The Court, or a judge, however, will, in general, dis- 
charge the party out of custody, when arrested, or restore the 
goods when taken, by such means. 

5thly. It was resolved, that a man's house is not a castle for 
any one but himself, and shall not afford protection to a third 
party who files thither, or to his goods, if brought or conveyed 
into the house to prevent a lawfiil execution, and to escape the 
ordinary process of law ; and, in these latter cases, the sheriff 
may, after request and denial, break open the door, or he may 
enter, if the door be open. It must be observed, however, that 
he does so at his peril ; and if it turn out that the defendant 
was not in the house, or had no property there, he is a tres- 
passer 

2. Enjoy your own property in such a manner as not to t7\fure 
that of another person. 

A man must so use tia own rights and property as to do no 
injury to those of his neighbor, forin all civil acts the law does 
not so much regard the intent of the actor, as the loss and 
damage of the party suffering. Thus, if a man lop a tree, and 
the boughs fletll upon another, ipso invito, yet an action lies ; so, 
if a man shoot at a butt and hurt another unawares, an action 
lies. A. has land through which a river runs to turn B.'s mill. 
A. lops the trees growing on the river side, and the loppings 
accidentally impede the progress of the stream, which hinders 
the mill from working, A. will be liable. So, if I am building 
my own house, and a piece of timber falls on my neighbor's 
28* 
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house, and injures it, an action lies ;. or, if a man assaolt me, and 
I lift np my staff to defend myself, and in lifting it strike another, 
an action lies by that person, and yet I did a lawM thing ; and 
the reason of all these cases is, becanse he that is damaged 
ought to be recompensed. Bat it is otherwise in criminal cases ; 
the intent and ihe act mnsi both concur to. constitute th^ 
crime. 

Again, if a man builds a house so close to mine that his roof 
overhangs mine, and throws the water off upon it, this is a 
nuisance, for which an action will lie. So, if by an erection on 
his own land, he obstructs my ancient lights and windows ; for at 
man has no right to erect a new edifice on his ground so as to 
prejudice what has long been enjoyed by another. In like man- 
ner, if a man, by negligence and carelessness in pulling down his 
house, occasion damage to, or accelerate the fall of, his neigh- 
bor's, he will be clearly liable, though it has been decided that 
the mere circumstance of juxtaposition does not render it neces- 
sary for a person who pulls down his wall to give notice of hia 
intention to the owner of an acyoining wal], nor, if he be igno- 
rant of the existence of such adjoining wall, is he bound to use 
extraordinary caution in pulling down his own. 

It has also recently been held, that if a person builds a house 
on his own land, which has previously been excavated to its ex- 
tremity for mining purposes, he does not acquire a right to sup- 
port for the house from the adjoining land of another, at least 
until twenty years have elapsed since the house first stood on 
excavated land, and was in part supported by the acyoining land, 
60 that a grant by the owner of the adjoining land of si^ch right 
to support may be inferred ; and this casQ is an authority to 
show, that ai man, by building a house on the e:iM)remity of his own 
land, does not thereby acquire any right of easement for support^ 
or otherwise, over the a^oini^g land of his neighbor. He has 
no right to load his own spil, so. a^ tp make it require the sup^ 
port of that of his neighbor, unless h,e has some gp^ant to that 
effect. 

Again, the rule of law which governs the ei^joyment of a 
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stream flowing in its natural conise over the surface of land bee 
longing to different proprietors is well established, and is parti- 
cularly illostratiye of the maxim under consideration. Accordr 
ing to this rule, each proprietor of the land has a right to the 
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a person's rig^bt, although exercised so as to occasion annoyance 
or inconvenience to another ; as, if a butcher, brewer, Ac, cany 
on his trade in a conyenient place ; or if a man build a house 
whereby my prospect is interrupted, or open a window whereby 
my priyacy is disturbed ; in which latter case, the only remedy 
is to build on the adjoining land opposite to theoffisnsiTO 
window. 

According to the maxim sie uUre iuo ui alienum non tadas, a 
person is also liable for the consequence of his own neglect, 
fience, it was held, that an action lies against a party for so n^- 
ligently constructing a hay-rick on the extremity of his land, 
that, in consequence of its spontaneous ignition, his neighbor's 
house was burnt down. In such a case, the proper criterion for 
the guidance of the jury is, whether the defendant has been 
guilty of gross negligence, viewing his conduct with reference to 
the caution which a prudent man would, under the given circum- 
stances, have observed. 

So, the owners of a canal, taking toUs for the navigation, are, 
by the common law» bound to use reasonable care in making the 
navigation secure, and will be responsible for the breach of such 
duty upon a similar principle to that which makes a shopkeeper, 
who invites the public to his shop, liable to neglect on leaving a 
trap-door open without any protection, by which his customers 
suffer injury. 

Where, however, in cases similar to the preceding, the imme- 
diate and proximate cause of damage is the unskillfalness of the 
plaintiff, he cannot recover ; as, where it appeared that some 
bricklayers, employed by the defendant, had laid several barrows 
full of lime rubbish before the defendant's door, the plaintiff was 
passing in a single horse-chaise, and the wind raised a whirlwind 
of the lime rubbish, that frightened the horse, which was 
usually very quiet ; he started on one side, and would have run 
against a wagon, which was meeting them, but the plaintiff 
hastily pulled him round, and the horse then ran over a lime 
heap lying before another man's door ; by the shock the shaft 
was broken, and the horse being thus rendered still more 
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alarmedi ran away, and the chaise being overset, the plaintiff was 
thrown oat, and hurt ; it was held, that as the immediate uid 
proximate, caose of the injury was the nnskilllnlness of the 
driver, the action conld not be maintained. 

The law also requires, that persons having in their custody 
instruments of duiger should ke^ them with the utmost care. 
Where, therefore, defendant being possessed of a loaded gun, 
sent a young girl to fetch it, with directions to take the priming 
out, which was accordingly, done, and a damage accrued to the 
plaintiff's son in consequence of the girl's pres en tin g the gun at 
him and drawing the trigger, when the gun went off; it was 
held, l^at the defendant was liable to damages in an action on 
the case. " It," observed Lord Denman, delivering the judg- 
ment qt the Oourt of Queen's Bench in a reoept case, '' I am 
guilty of negligenco in leaving any thing dangerous in a place 
where I know it to be extremdy probable that some other person 
will unjustifiably set it in motion, to the injury of a third; and if 
that injury should be brought about, I presume that the sufferer 
might hf^ve redress by action againe^ both or either of the two, 
but unquestionably against the first. 

VI 
STATEMENTS AS FACTS, AND STATEMENTS AS 

[€hap. VIL, p. 161.] 

Thx dil^Brence between stat^nents as matters of fitct, and as 
mere inference or opinion, is illustrated still further by some of 
the old decisions as to what constitutea a libeL *' If a man say 
of a counselor of law, 'Thou art a daffa^own-dilly,' an action 
lies." (1 Vin- Ab. 465.); " He hath no more law than Mr. O.'s 
bull." These words spoken of an attorney, the court inclined 
to think that they were actionable, though it had not been 
.pleaded that 0. had a bull. (1 Sid. 327, fol. 8 ; Pasch. 8, Car. 11.) 
The chief justice was of opinion that if C had not a bull, the 
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scandal was greater ; and the conrt held, that to say of a lawyer, 
** He hath no more law than a goose," is also actionable. There 
is a query added, whether saying, " He hath no more law than 
the man in the moon," be libelous ; the law doubtless contem- 
plating the possibility of there being a man in the moon, and he a 
sound lawyer. To say to a man ^ You enchanted my bull," (Sid. 
424); to say, " Thou art a witch," or, " that such a person bewitched 
my husband to death," is clearly actionable. (Oro. Eliz. 312.) 
On the other hand, you may say, if you please, of another, <' That 
he is a great rogue, and deserves to be hanged as well as G, yrhi^ 
was hanged at Newgate ;" because this is a mere expression of 
opinion, and perhaps you might think that Q did not deserre 
hanging. (T. Jones, 157.) You may say that you know ''Mr. 
Smith struck his cook on the head with a cleaver, and cleaved 
her head ; that one leg lay on one side, and one on the other,* 
because it is only to be inferred that thereby Mr. Smith's co<^ 
died, and this in the reported case is not stated. (Oro. Jac. 81.) A 
fortiori, you might say, " Mr. Smith threw his wife into the 
river, and she never came up again," or " Mr. Smith cut off 
Jack Style's head, and walked with it into Leicester town ;" for 
this is all inference. 



VII. 

MISTAKE IN A BOND. 

[Chap. X., p. 254.] 

BoGBB North relates an anecdote of a Mr. StutviUe, who had 
exposed himself to the vengeance of an individual named Eobln- 
^ son, whose domestic happiness he had destroyed. In order to 
repair the injury he had done, he gave Bobinson a bond for 
£1500. The bond was prepared by a scrivener, who accidentally 
omitted in the conditionary part, the words " else to remain in 
full force." After the sealing, the omission was discovered, and 
Bobinson, in a terrible passion, posted off to the scrivener. 
" Here is a condition," said he, " to make the bond void, but 
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none to make it ffood." The scrivener told him that the mistalre 
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▲GSNOY. 
€]ii^. II^p.64. 



Thb instrament establishing the rdatioii of Principal and 
Agent is called a Powsb ov Attornky. 

A Power of Attorney to convey lands, mnst be acknowl- 
edged with the same formality by both hnsband and wife, as 
is required in a conveyance of the lands. Powers of Attor- 
ney to be nsed in a foreign country, should be acknowledged 
before a Notary Public, and certified by the Consul of the 
country in which it is to be used. An attorney cannot ap- 
point a substitute, unless express authority to do so be 
given in the Power. 

I Oeneral Power of Attorn^. 

Know all Men by these Presents, that I, A. B. of the city of 
-, State of , have made, constitnted and appointed, 



and by these present do make, constitnte and appoint 0. D., of 
my tnie and lawful attorney for me and in my 
name, place and stead, to [Aere insert the things uihich ^ cOtomey 
is to do] ] ^ving and granting unto my said attorney fall power 
and authority to do and perform all and every act and thing 
whatsoever requisite and necessary to be done in and about the 
premises, as fully, to all intents and purposes, as I might or 
could do if personally present, with fall power of substitution 
and revocation, hereby ratifying and confirming all that my said 
(352) 
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lY. Power of Snbttitiitioii. 

Know all Meti by these Presents, that I, 0. D., of the citj of 
- in the county of and State of by Tirtne of the 



authority to me given by the letter of attorney of A.B. of - 

hereto annexed, do substitute E. F. of the town of in the 

county of and State of ■ as attorney in my stead, to 

do, perform* and execute, every act and thing which I might or 
could do by virtue of said power of attorney; hereby ratif^ng 
and confirming all that the said substitute may do in the pre- 
mises, by virtue hereof and of the said letter of attorney 
In witness whereof, Ac 

▼. Beyocation of Power of Attorney. 
Whxbias I, A. B. of the town of in the county of 



and State of by my certain power of attorney, bearing 

date the day of in the year one thousand eight hundred 
and did appoint G. D. of the same place, my true and lawful 
attorney, for me and in my name, [here set out what he was autho- 
rized to do, using the precise language of the power of attorney 
originally given him], as by the said power of attorney, refer- 
ence thereunto being had, will more fully appear : 

Now, Know all men by these presents, that I, A. B., afore- 
said, have countermanded and revoked, and by these presents 
do countermand, revoke, and make void the said letter of attor- 
omey and all power and authority thereby given, or intended to 
be given to the said G, D. 

In witness whereof, I have hereunto set my hand and seal, 

this day of one thousand eight hundred and 

Sealed and delivered in ) A. B. [Seal.] 

presence of J 
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said A. B. shall deyote so mncli of his time as may be requisite 

in adyising, oyerseeing, and directing tiie importation of 

and other articles necessary to the said business. 

Fifth. All the purchases, sales, transactions, and accounts of 
the said firm, shall be kept in regular books, which shall be 
always open to ihe inspection of both parties and their legal re- 
presentatives respectively. An account of stock shall be taken, 
and an account between tiie said parties shall be settled as often 
as once in every year, and as much oftener as either partner may 
desire, and in writing request. 

Sixth. Neither of the said parties shall subscribe any bond, 
sign or indorse any note of hand, accept, sign, or indorse any 
draft or bill of exchange, or assume any other Lability, verbal or 
written, either in his own name or in the name of the firm, for 
the accommodation of any other person or persons whatsoever 
without the consent in writing of the other party: nor shall 
either party lend any of the funds of the copartnership without 
such consent of the other partner. 

Seventh. No importation or large purchase of fitock or other 
things shall be made, nor any transacti^i out of theoisual course 

of the business, shall be undertaken by either of the 

partners without previous consultation with, and the approba- 
tion of, the other partner. 

Eighth. Neith^ party shaU withdraw from the funds or joint 
stock more than the stm of per annum, in weekly in- 
stallments of , or more than his share of the profits 

then earned, nor shall either party be entitled to interest 
on his share of the capital ; but if, at the expiration of the 
year, a balance of profits be found due to either partner, he shall 
be at liberty to withdraw the said balance, or to leave it in the 
business,. provided the other partner consent thereto, and in 
that case he shall be allowed interest on the said balance. 

Ninth. At the expiration of the aforesaid term, or earlier dis- 
Bolutjion of this copartnership, the stock or its proceeds, i^r 
paying the debts of the firm, shall be divided in the proportions 
aforesaid ; but if the said parties or their legal representatives 
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cannot agree in the division of stock then on hand, it is hereby 
agreed that the matter shall be referred wholly to the award, 
Order, and determination of our friends E. F. and G. H., both 

of , and what they shall direct and determine therein, 

shall be binding and conclnsive upon all concerned. 

Tenth. For the purpose of securing the performance of the 
foregoing agreements, it is agreed that either party, in case of 
any yiolation of them or either of them, by the other, ^shall have 
the right to dissolve this copartnership forthwith, on his be- 
coming informed of such yiolation. 

In witness whereof, we, the said A. B. and C. D., have hereto 

set our hands the day and year above written. 

Executed and delivered ) A. B. FSeal.] 

in presence of j C. D. [Seal.] 

n. Agreement to Continne a Partnership. 

[To he indorsed on the hack of the original articlea.l 
Whereas, the partnership evidenced by the within-written 
articles has this day expired by the limitations contained herein, 

[or will expire on the day of next;] it is hereby 

AGBBED that the same shall be continued on the same terms, and 
with all the provisions and restrictions herein contained, for the 

further term of years from this date [or from the . 

day of next.l In W'tness whereof Ac. 

ni. Agreement to Dissolve a Partnership. 

[To he indorsed on ike original articles^ 
We the undersigned, do mutually agree that the partnership 
formed between us by the within articles, be and the same is 
hereby dissolved, except for the purpose of the final liquidation 
and settlement of the business thereof; and upon such settle- 
ment, then wholly to determine. 
Witness our hands, &c. 
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LANDLORD AND TENANT. 
• ' [Chap. IV., p. 106.] 

I. Laaae. Form o£ 

This Aobebment Wxtnesseth, that A. B. of , doth hereby 

grant, demise and let nnto 0. D. of the same place, all that 
house and lot with the appurtenances, [here deicribe the premises 

to be lei] for the term of , from the dayof , 

at the rent of dollars per , to be paid in 

portions on the first days of ; and the said G. D. doth 

hereby for himself, his heirs, executors and administrators, cove- 
nant and promise to pay to the said A. B. or his assigns, the said 
rent, in the proportions aforesaid; and that he the said 0. D. and 
his executors and administrators, shall and will not, at any time 
during the said term^ let or demise, or in any manner dispose of 
the hereby demised premises, or any part thereof, for all or any 
part of the term hereby granted, to any person or persons what- 
ever, nor occupy or use the same in any other manner than as 

a , without the consent and approbation, in writing, of the 

said A. B. or his assigns, first had for that purpose— and at the 
expiration of the said term, yidd up and surrender the possession 
of the said premises, with the ajfpurtenanoes, unto the said A. B. 
or his assigns, in the same good order and condition as the same 
now are, reasonable wear and tear thereof, and accidents hap- 
pening by fire or other casualties, excepted. 

And the said 0. D., for himself, his executoni and adminis- 
trators, hereby agrees that all the personal property on the 
premises shall be liable to distress, and also all personal property 
if removed therefrom, shall, for thirty days after such removal, 
be liable to distress, and may be distrained and sold for rent in 
arrear: the said 0. D. and his executors and administrators, 
hereby waiving all right to the benefit of any laws now made, or 
hereafter to be made, exempting pensonal property from levy and 
Bale for arrears of rent. 

And the above named 0. D. further covenants that he will 
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pennlt the said A. B., or Ids agent, to enter said premiBes for 
the pnrpose of making repairs or alterations, and also to show 
the premises to persons wishing to hire or purchase ; and on 
and after the first day of will permit the nsnal no- 
tice of " to let" or " for sale" to bo placed upon the walls of said 
premises, and remain thereon, without hindrance or molestation : 
and also, that if the said premises or any part thereof shall be- 
come vacant during the said term, the said A. B., or his agent, 
may re-enter the same, either by force or otherwise, without 
being liable to any prosecution therefor; and rdet the said 
premises as the agent of the said 0. D., and receive the rent 
thereof, applying the same, first to the payment of such expense 
as he may be put to in re-entering, and then to the payment of 
the rent due by these presents ; and the balance (if any) to be 
paid over to the said C. D. 

And the said 0. D. hereby further coyenants, that if Miy defauH 
be made in the payment of the said rent, or any part thereof, at 
the times abpye specified, or if default be made in the performance 
of any of the covenants or agreements herein contained, the said 
hiring, and the relation of landlord and tenant, at the option of 
the said A. B., shall wholly cease and determine; and the said 
A. B. shall and may re-enter the said premises, and remove all 
persons therefrom; the said C. D. hereby ezpressly waiving the 
service of any notice in writing of intention to re-enter, and all 
benefit from any errors or neglect of legal forms in making re-entry. 

And in consideration that t]be said 0. D. pays the above 
mentioned rent punctually at the times aforementioned, and per- 
forms the covenants aforesaid, the said A. B. hereby doth 
covenant that the said G. D. shall and may peaceably and 
quietly have, hold, and enjoy the said 'demised premises, for the 
term aforesaid, without any interruption or molestation of the 
said A. B., his heirs, or any person whatever, claiming or to 
claim, by, from, or under him or them, or any of them. And 
also, that in case the said premises shall at any time during the 
said term be destroyed or injured by an accidental fire, or by the 
elements the said A. B., his executors administrators, or assigns, 



Digitized By 



Google 



860 APPENDIX OP FORMS. 

Bhall and will forthwith proceed to rebnild or repair the said 
premises, in as good condition as the same were before such 
destruction or injury ; and that until inch repairs are made and 
completed, the said rent shall cease. 

It is hereby further agreed, that if the above named 0. D. 
should continue on the aboye described premises after the termi- 
nation of the above contract, then this contract is to continue 

in full force for another , and so on fix)m to 

until legal notice is given for a removal. 

In witness whereof, the said A. B. and C. D. have hereunto 

set their hands and seals, the day of one thousand 

eight hundred and 

Sealed and delivered in ) A. B. [Seal.] 

the presence of j 0. D. [Seal.] 

I, £. F. do hereby agreee to be responsible to A. B. or his 
assigns, for the true and faithM performance of the above-named 
contract on the part of 0. D. In witness whereof, I have here- 
unto set my hand and seal, the day of one thou- 
sand eight hundred and 

Sailed and deUvered in) ^^ .g , 

the presence of j * L«'**^«J 

11 Notice to Quit by the Landlord. 

Sir : — Please to take notice that you are hereby required to 
surrender and deliver up possession of the house and lot known 

as No. street {describing the premises,) which you now hold 

of me ; and to remove therefrom on the first day of next, 

or at the expiration of the current year of your tenancy. 

Dated this day of , 185 — A. B. 

To Mr. C. D. Landlord. 

m. Hotice to Ooit By Tenant 

Please to take notice that on the day of next, 

I shall quit possession and r^nove from the premises I now oc- 
cupy, known as house and lot, No. street, in the city of 

Yours, &c., 

CD 
Dated this , day ot , 185— 

, To Mr. A. B. 
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BUYING AND SELLING GOODS, 
[pp. 134, 154] 
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proper use and benefit forever. And I, the said A. B., for my- 
self and my heirs, ezecntors, and administrators, will warrant 
and defend the said bargained premises nnto the said C. D., his 
executors, administrators, and assigns, from and against all 
persons whomsoever. 
In witness whereof &e. 

Sealed and ddivered in the 1 

presence of > 

J.O. J 

nL Bill of Sale of a Horse with Warranty. 

Know all Men by these Presents, &c., [as above, and after 
describing the horse accurately, continue,] To havb, and to 
HOLD the same unto the said C. D., his executors, administra- 
tors, and assigns forever. And I do hereby warrant the said 
horse to be sound in every respect, to be free from vice, to be 
well broken, and kind and gentle in single and in double harness, 
and under the saddle; and I covenant for myself, my heirs, exe- 
cutors, and administrators, with the said 0. D., to warrant and 
defend the sale of the said horse unto the said 0. D., his exe- 
cutors, administrators, and assigns, agaist all and ercij person 
and persons, lawfully claiming or to claim the same, whom- 
soever. 

In witness whereof, &c. 



INSURING GOODS 

[Chap. IX., p. 213.] 

L Loss. ITotioe o£ 
I, A. B. the person insured in Policy No. — — , under- 
Written by the Fire Insurance Company, oo this 

day of , do state, that, in consequence of the fire which 

happened on the day of , I have sustained loss of 

stock to the amount of $5000 ; viz. : $3000 for goods consumed 
in the store named in said policy ; $1000 for goo^ which were 
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injnred in the removal; and $1000 for goods whicli were ab- 
stracted by the crowd assembled on the occasion and have never 
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■ day of last, has been cast away * {or haw sirttck 



upon a rock) or {has run on ^ore at a place cdUed -^ ) and 

the interest so insured has thereby become, and hi totally lost 
to me; yon will tiierefore please take notice, that I hereby 
abandon to yon aH my right, title, interest, pn^rty and dalm, 
in and to the said ship, (or said merchandise) (or the said 
freight) and every jMort thereof: and I demand of you the snm 
of — ^— doHars, nnderwrittett by yon npoii the same as for a 
total loss thereof. 
PhUadelphia, 186 

* la maidag an »1wAdonm«Bt, the aamired most usign t&« tree caaMs. If lie 
udga aa ineafleleael oatue, he li beaadbyit, sad caaaot atlOLhlaMelf <tf aeohee- 
«mM efieHft wtthgaft a aew ahaaioBaMak 4 Oow«a, 221L 



liBBOiLNTILS PAPEB. 

[Chap. XI., p. 2S8.] 

I Pimaiifaiy Sota 
[OouMn fbrm id gfrete p.a36.]> 

IL fiUoniOMiitii Poms of 
h MorsemMinmank. \4. Jimiridim Ste bm mm i , 



Samuel F. Prince, 

2. Qualified Indorsemtni. 

Joitn 0. James 
Sane recours, 

3. Speeiai Btdoremneni, or in 

~ fuU. 
Pay Enos li. Jones or order. 
S. P. Prince. 



Pay Edward Y<mng for my 
use. 
S. P. Prince. 

5. Mk)riemeni in faoot of m 
particular person oidy^ 
Pay to S. B. Buriock only. 
H. ^. Kem. 



$1000. Por Vakie Recelted, I promise to pay to B. M. J. 
or order, the sum of one thousand dollars, thirty days after date; 
and I hereby nominate, constitute, and appoint the said B. M. J. 
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third of same tenor and date nnpaid,) pay to the order of A. B., 
One Thousand Ponnds Sterling, for Talne received, and place 
the same to account of 

To B. F. \ Your obt Servant, 

London England. ( 0« D. 

Philadelphia, 185 ^ 

No. 600. Exchange for £1000. 

■ after of this Second of Exchange, (first and 

third of same tenor and date unpaid,) pay to the order of A. B., 
One Thousand Pounds Sterling, for value received, and place 
the same to account of 

To B. F. 1 Your obt. Servwit, 

London, England. J 0. D 

Philadelphia, , 186 

No. 600. Exchange for £1000. 



after of this Thikd of Exchange, (first and 

second of same tenor and date unpaid,) pay to the order of A. B., 
One Thousand Pounds Sterling, for value received, and place 
the same to account of 

To E. F. \ Your obt. Servant, 

London, England, j G. D. 

VL Bond. Form o£ 

EIkow all Men bt these Pbesents, that I, A. B., , in the 

county of and State of , am held and firmly 

Dound unto W. H. of , in the county of , and Stati 

aforesaid, in the sum of One Thousand Dollars, [this amount it 
called the penal sum, iKnd is usually double the amount of the 
real debt,] lawful money of the United States, to be paid to th« 
said W. H., or his certain attorney, executors, administrators ox 
assigns ; to which payment well and truly to be made and done, 
I do bind myself, my heirs, executors and administrators, and 
every of them, firmly by these presents. Sealed with my seal, 

iand dated the day of , Anno Domini, one thousand 

eight hundred and 
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TU Aiwigumftnt of a Debt 

Kirov ALL Mur bt ihmk PBassivrs, tiwt I, A. B., of the city 

id , in the , tad Btote of ' ' ■ ■ ,• in eeiwidemtioD 

of G^e thooBaBd doUanr to »e in faftind paid by 0. D., of the 
Mane place, the reoeif t whefeof I heneby aefcaowledge, have 
■old, tr«i8femd, and aasi^Ded mito the Mid O. D., * eertam d^t 
due and oniiig to me from John Smitii, of the dty of Oindanati, 
in the connty of Hamilton, aad Stale of Ohio, for [hen state the 
eoneideration or cause ofindef^ednegs^} amonnting to twelre han- 
dled dollars. 

And I do hereby authorise the said 0. D., in my name or 
otherwise, but at his own cost, to sne for, collect, and receive, 
sell and transfer, settle and diachaige, the said debt 

And I do covenant that the said sum of twelve hundred dol- 
.lars is jnstly owing and <kie to me from the said John Smith, 
and that I have neither done nor win do any thing to lessen or 
discharge the said debt, or hinder 1^ said 0. P. or his assigoB 
from collecting the same. 

In witness whereof, &o. 

8. SodaratSoB <rf XnddMednen to aoeompaay Aasigmnent 
I, John Smith, of the city of Cincinnati, State of Ohio, do 
hereby declare that I have no claim of ol&et to make to the pay- 
ment of a certain debt due by me, and owing to A B. of , 

[here describe indebtedness,] bat that the whole of the said sam 

of money with interest from , remains onpaid and owing 

by me, John Smm. 

COLLECTING DEBTS. 

[Chi^. XIL,p.251] 

X. Affidavit for Goods Sold and SeUveied. 

Stati of , coanty of , si. 

A. B. of , in said coanty, being dnly $wc»m, d^^oaei and 
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PoUan in fon of my bill ai^ainst kim for • 
186—, and in fall of all demandi to this date. 

n. Beeeipt on Account 

Philade^kia, , 185—, Beeeived of 0. D. One Hnndred 

Dollari to apply on accoont of my bill against him, dated , 

185—. A. B. 

m. Oeneral Belease of an Demanda. 

Know all Men bt thssb Presents, that 1, A. B. of , 

for and in consideration of the sum of , to mo paid by 

^. D. of , the receipt whereof I do hereby acknowledge, 

have remised, released, and forever discharged, and I do hereby, 
for myself, my heirs, executors, administrators, and assigns, re- 
mise, release, and forever discharge, the said C. D., his heirs, 
executors, and administrators, of and from all debts, demands, 
actions, and causes of action, in law or equity, of every kind, 
character, and nature soever against him, from the beginning of 
the world to this d^y. 

In testimony whereof I have hereto set my hand and seal this 
day of A B. [Seal.] 

FAILUEES AND ASSIGNMENTS. 
[Chap. XIII., p. 286.] 

I. 4Migi«nent By Deed PoIL 

A general assignmeni for the benefit of credtiars raUMy, wUk 
KhediiUs. 



Know all Men bt these Presents, that I, A. B. of - 



in consideration of the sum of ona dollar to me paid by 0. D. of 

, the receipt whereof I hereby acknowledge, and of the 

uses, purposes and trusts hereinafter mentioned, have granted, 
bargained and sold, assigned, transferred and set over, and by 
these presents do grant, bargain and sell, assign, transfer, and 
set over, nnto the laid C. D., his heirs and assigns, all ny lands, 
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tenements and hereditaments, goods, chattels and effects, and all 
accounts, debts and demands due, owin^ or belonging to me, to- 
gether with all secnrities for the same ; which said lands, goods, 
chattels, debts aaxi. demands Are particularly enumerated and 
described in a schedule hereunto annexed, marked '^Sch^ 
dule A." 

To HAYi jLHD TO HOLD the Same, with the appurt^iancei, unto 
the said C. D., his heirs, exeoutors, admimatrators and assigns : 

In tbust, nevertheless, that the said C. B. shall forthwith 
take possession of the premises hereby assigned, and with all 
reasonable diligence sell and dispose of the same, by public or 
private sale, for the best price that can be obtained, and convert 
the same into money : and shall, as soon as possible, collect the 
debts, accounts, and demands aforesaid : and with and out of 
the proceeds of such sales and collections, after deducting and 
paying all reasonable costs, charges and expenses attending 
the execution of the trust hereby created, together with a reaf 
eouable and lawful oompensation tq the said C. D., shall pay to 
each and every of my creditors, (a full list of whom^ with the 
amount due to each, is contained in a schedule hereunto an- 
nexed, marked *^ Schedule B.") the full sum that may be due 
and owing to them from me. And if the proceeds of the said 
sales and collections shaU not be sufficient fully to pay and satisfy 
each and all of my said creditors, then the said 0. D. shall, with 
and out ei the proceeds, pay the said creditors rateably, and in 
proportion to the amount due and owing to each. And if, after 
fully paying all the said creditors, there shall be any balance or 
residue left of the said proceeds, the said 0. D. shall pay and 
return the same to me, the said A^ B. 

And, in furtherance of the premises, I, the said A. B., do 
hereby make, oonstitute and appoint the said C. D. my true and 
lawful attorney, irrevocable, with full power and authority to do 
all acts and things which may be necessary in the premises, and 
to the full execution of the said trust ; and for the purposes 
aforesaid, to ask, demand, recover and receive of and from all 
and every person and persons, all the property, debU and de- 
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mandi, dne, owing and belonging to me, ud to giTO acquit- 
tances and discharges for the same ; and in default of delivery 
or payment in the premises, to sue, prosecute and implead for 
the same ; and to execute, acknowledge and deliver all necessary 
deeds and instruments of conveyance ; and also, for the puiposes 
aforesaid, or any part thereof^ to make, constitute and appoint 
one or more attorneys under him, and at his pleasure to revoke 
the same : hereby ratifying and confirming whatever my said 
attorney or his substitutes shall lawfolly ^ in the premises. 

In witness whereof^ I have hereunto set my hand and seal, the 

— day of -^^ , in the year 

Sealed and delivered in I ^3 rg , 

presence of j -«- ^» t^-Ai^.^ 

E.F. 

Soliediile A. 

Rtftrred iomihe foregotng {or Annexed^ AuignmenL 

All that certain Messuage or dwelling-house and Lot, j^ece 

or parcel of land, situate, lying, and being on the side of 

— street, between '■ and streets, in the 

ward of ihe city of ■ and knowp as No, — , street, 

Ac, [defcribing it,] 

AH that certain Lot, piece or parcel of land, situate, &c., in 

the town of , county of , and State of , and 

known luid described as follows, to wit : [descnptiorif] Subject 
to a mortgage, &c, to O. H. of for iSro Thousand Dol- 
lars. 

Goods and Merchandise now in the store No. , in the 

city of , as follows, to wit : IjSfwing the Uems,] 

Household Furniture, now in the house No. , street, 

in said city as follows, to wit : [gwing the Hems.} 

200 Shares Stock of the Beading Railroad Company. 

A Bond executed by L. M. in my fkvor for $2000 

W. B. S. & Oo.'s note dated April 14, 1857, 4 months, 1^00 

A Judgment recovered against P. Q. in the Gourt of 

,for tw 
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part, at or before ike ensealing and delivery of tliese presents, 
tiie receipt whereof is hereby acknowledged, hath graced, bar- 
gained, sold, assigned, transferred, and set over, uid by these 
presents doth grant, bargain, sell, assign, transfer and set orer, 
nnto the said party of the sec(md part, his heirs, ^cecntors, ad- 
ministrators and assigns. An* and singular the lands, tene- 
ments, hereditaments and appnrtenancee, goods, chattels, stocks, 
promissory notes, debts, choses in action, claims, demands, 
property and effects of evary description, belonging to the said 
I>arty of the first part, or in which he has any right or interest 
whatsoever; the same being more fiilly an4 particnlarly enu- 
merated and described in a schedule thereof hereto annexed, 
marked " Schedule A." 

To BAvx AND TO HOLD the saiiie, afid every part and pared 
thereof, with the appurtenances, unto the said party of the 
second part, his hi^rs, executors, administrators and assigns : 

Ik TBtrsT, nevertheless, and to and for the uses, intents and 
purposes following, that is to say : 

Firttt to take possession of the said property hereby assigned, 
and to sell and dispose of the same, with all convenient dili- 
gence, eithtf at public or {Nrivate sale, and for the best prices 
that can be obtained therefor, and to convert the same into 
money: and to collect all such debts and demands as may be 
collectable. And with and out of the proceeds of such sales and 
coHections, 

Steon^f to pay and discharge aU the just and reasonaUe 
expenses, costa and charges of executing this assignment, and 
of carrying into effect tiie trust hereby created, together with a 
reasonaUe commission or compensaticm to the said x)arty of 
the second part, for his own services in executing the said 
trust. And out of the residue of the proceeds of said sales «nd 
cdlectioBS. 

Thirdly, to pay and discharge in ^1, if there be sufficient for 
that purpose, all the' debts and Ualnllties now due, or to become 
due, from the said party of the first part, and which are parti- 
cularly enumerated and desci§>edin aachedute thereof hereto 
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exttutOMi adniiiflrttom and Mtigns* tlwt be ^ mid fmrtf of 
Dm aeo^iid pMiwiU koiMtly and fn^MUlj, and wit^ml dekj, 
ekaorta. tin Mma acaofdlof: tatitt baet of hia lUUi ksowledgfe 
andabili^ 

Iv wmiaaa wBBMar^ tte paitieata tkeaa p aaa onta Imta liere- 
QBta aai tMr Uikda^ aad aaaK tiia daj and^ jvar fittt atefora 
unttaB* 

Baaled and daUvafed la > A. B. [Seal,] 

tba i^raaaaae «f | CP. [SmiL.] 

BLF. 

O.fiL 



m iMignmofraWiig: 

[Tka eomnwiiiaiafmt aadfacital maybe the same as in fhe 
ptacedi&g fbim to ika wofda ** And out of the residfie of the 
pneeada oi aaid ariea aad^oeltofitioiiay" forirrhich anbatitiite the 
foUMrin^:} 

JkBdirHk«DdtoBt of tta raiAdM or aet proeeeda of sitch aalee 
aad eaUeotioitaylhti aaid party of the aeeond part idiaU payand 
dliahaigb the ddbta dma aad oifiAg by the said party (^ the first 
pait» iA tha^evdee and* «aaMf "MlewiDgv tbal k to say s 

ISfti, ikm^ aaid pu^of the saoe&d part shall pi^ aH and - 
slBi^ar the debl» ael HmtUi and eamrarated itt a schedide of 
dabta^barato auMEwi, iMfked "^ Sobedide B^** and designated in 
said sdiadola aa «teat mmUmr^mr tiie sane to be paid in foil, 
iritii ImU intoiast, if the (mM prooeeds Ou^ be snficient for 
that parpoaei and tf tiba saaia ba net sai&eienty then the said 
pavty of the seoond part shaiU apply 1^ said net proeeeds to 
and in the p a y a aan t of tha said debts, rateably» and in propop- 
tian to the-jw ep aa t ifva aaonnta^ tberedt 

iS^oMuf^ aikentba pi9«eat in foH of «Dll»-debts designated, 
in said Schedule B, as class nnmber one, in maimer thowe 
difeetad^tiKaaidpartf of theaeoood part diaU payin foil all 
and siii^dar tbadahts enaaieratad and designated in aaid Sche- 
dule B, as tikUB mmmber iw^ if tbere be soff drai of the said 
nsA Pfaa^eda;iemiini9gjn bis banda^ Ibr tbat^ puposa^ aad if 
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there foe not sufficient, then the 0idd party of the second part 
shall apply the same, so fisr as they will go for that purpose, t€^ 
and in the payment of the said last-mentioned debts, rateafoly, 
and in proportion to the respectiye amounts thereofl 

Thirdly f after the payment in full of all the debts designated In 
said Schedule B, as class number two, if there should be any re- 
sidue or surplus of the said net proceeds remaining in his hands, 
the said party of the second part shall, with and out of the said 
residue, pay in fall all and singular the debts enumerated and 
designated in said Schedule B, as class number ihree, if there be 
sufficient of said residue for that purpose ; and if there be not 
sufficient, then the said party of the second part shall apply the 
said residue to and in the payment of the said last-mentioned 
debts, rateably, and in proportion to the respective amounts 
thereof, 

FourOdy, after the payment in full of all the debts designated 
in said Schedule B, as class number three, in manner above 
directed, the said party of the second part shall use and apply 
the rest and residue of the said net proceeds, if any there be, in 
and toward the payment of all the debts designated, in said 
Schedule B, as doss number four, equally and rateably, and 
without distinction or pr^erence. 

LasUy, after the payment of all the costs, charges and ex- 
penses attending the execution of the trust hereby created, and 
the payment and discharge in ftiU of all the lawful debts due 
and owing by the said party of the first part, of any and every 
kind and description, if any part or portion of the proceeds of said 
sales and collections shall remain in the hands or control of the 
said party of the second part, his executors, administrators or 
assigns, he or they shall pay and return the same to the said 
party of the first part, his executors, administrators or assigns. 
And if, after payment in full of all the said debts, there should 
remain in the hands or possession of the said party of the 
second part, his executors, administrators or assigns, any part 
or portion of the property and effects hereby assigned, which 
shall not have been sold, collected or converted into money, he 
81 
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or they shall refvD, re-aaaign vtd re-delirer ih» lome to the 
•aid party of the fir»t part, hia heirSi executors, administrators 
or assifiis. 

[Power of Attorney end condutUm, the tame ae m jfreeedmg Jbrm^l 

Bobedtile A. 

£eferred to m foregoing Aeeeignment^ 
[As Schednle A, before given.] 

Btferred to in the foregoing Aeeignment, 
CUuiJNkmlfer Om. 

8. F. P^ money deposited by him as per receipt, 4^200 

E. F., money coUepted for her from ^ estate of 

J.D^dee'd* 801 

CUus Number Two 

H. P. B., money borrowed of him as per Due Bill 

dated , 1000 

J. G., money received for him as per receipt, 500 

ClauNumb^ Three^ 

£. L., indorsement of A. B.'« note, dated and held 

by S. T. 1600 

Clas8 JSumbtr F^mr^ 

[Description by Bema 08 dbave.'\ 

Dated day of , 185—. 

A.B. 
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tOIiap.XT.,p.311.] 

[The following, being one of the most Important Wills on 
record, will serve %« ^ form for ordinary and extraordinary 
bequests :] ' 

Th« Wai «r St^lM Oimd, HdUuMphui. 

I, BtKtmm GiBJLBB, of the city of Philaddphim, in the €om- 
ttonwealth of PennF^Yania, mariner and merchant, being of 
80tmd mind, memoiy, and understanding, do make and publish 
this my last Wffl and Testament, in manner following ; that is 
to«ay>-*> 

I. r give and bequeath unto the " Contributors to the Penn- 
sylvania Hospital,'^ of which Corporation I am a member, the 
sum of Thirty Thousand Dollars, upon the following conditions, 
namely, that the said sum shall be added to their capital, and 
AM remain a part thereof forever, to be placed at interest, and 
the interest thereof to be applied, in the first place, to pay to 
my black woman Hannah (to whom I hereby give her freedom,) 
the sum of two hundred doilars p^ year, in quarterly payments 
of fifty doUats eaoh in advmiee, during aH the term of her life ; 
and, in the second place, the said iiaterest to be applied to the 
use and accommodation of the sick in the said hospital, and 
for providing, and at all times having competent matrons, and a 
suflloient number of nurses and assistant-nurses, in order not 
only to promote the purposeiB of the said ' hospital, but to 
inereafee this last dass of usefcd petions, much wanted in our 
dty. 

IL 1 give and bequeath to <* The Pennsylvania Institution for 
the Deaf and Dumb," the sum of Twenty Thousand Dollan, for 
the use of that Institutien. 

III. I gire and bequeath to *'The Orphan Asylum of Pfaila- 

(879) 
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delphia/' the sum of Ten Thousand Dollars, for the nse of that 
Institntion. • 

lY . I give aad bequeath to " The OomptrtUefs of the Publie 
Schools for the City and County of Philadelphia," the sum oi 
Ten Thousand Dollars, for theose of the Sehods npon the Lan- 
caster system, in the first section of the first school district of 
Fenn^brania. 

Y. I giTe and bequeath to ** The Mayor, Aldennen, and Citi- 
zens of Philadelphia,^ the sum of Ten Thousand Dollars^in trusty 
safely to invest the same in some productive fund, and with the 
interest and dividends arising therefrom, to purclase ftiel be- 
tween the months of March and jLsgust in «veqr year forever, 
and in the month of January in every year foijever, distiibute 
the same amongst poor white housekeepers and room-ke^ers, 
of good character, residing in the city of Philaddphia^ 

YL I give and bequeath to the Society for the Belief of poor 
and distressed J£asters of ShipS) their Widows and Children, (of 
which Society.! am a member,) the sum of Ten Thousand Dd- 
lars, to be .added to their capital stock, for the uses and pioposes - 
of said Society. 

YII. I give and bequeath to the gentlemen who shall be 
Trustees of the^ MasouiQ Loan, at the time of my deoease, tiie 
sum of Twenty Thousand Dollars, including therdn ten thou- 
sand nine hundred dollars duo to me, part of the Masonic Loan, 
and any interest that may be due thereon at the time of my de- 
cease, in trust for the use and benefit of " The Ghrand Lodge 
of Pennsylvama, and Masonic Jurisdiction thereto bel<mging," 
and to be paid over by the said Trustees to the said Grand 
Lodge, for the purpose of being invested in some safe stock or 
funds, or other good security, and the dividencb and interest 
arising therefrom to be again so invested i^d added t&the capi- 
tal, without applying any part thereof to any other purpose, 
until the whole capital shaU amount tp thirty thopsand dollars, 
when the same shall forev^ itfter remain a permanent fund 
or capital, of the said amount of thirty thousand dollars, 
tho interest whereof shal) be iqpplied from time to timeix) the 
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ralief of poor and respectable brethren ; and M order that the 
real and benevolent porposoB of Masonie institntions may be 
attained, I reconunend to the seyeral lodges not to admit to 
menben^p, <Hr to veceiTe members from other lodges, unless 
the i4>plioaats shall absolntely be men of sound and good morals. 

YIII. I give snd bequeath unto FhOip Feltz, John Lentz, 
Franckr Hesley, Jacob Baker, And Adam Toung, of Passyunk 
township, in the county of Plnladelphia, the sum of Six Thou- 
sand Dollars, in trust, that they or the surrlTors or surrivor of 
them shall purchase a suitable piece of ground, as near as may 
be in the centre of said townriiip, and thereon erect a substantial 
brick buildiog, sufficiently large for a schod-house and the resi- 
dence of « iBchool-tna«ler, one part thereof Ibr poor male white 
chikbwtt^ and the <^lier part for poor female white children of 
said township ; and as soon as the said school-house shall have 
been built, ^lat they the said trustees or the survivors or sur- 
vivor of them, shall convey the said piece of ground and house 
thereon erected, and shall pay over such balance of said sum as 
may remain «ne3q>^ided to uny board of directors and Iheir suc- 
cessors in trast, which nay at the time exist or be by law con- 
stitutad, consisting of at least tw^ve discreet inhabitants of the 
said township, and to be annually chosen by the inhabitants 
thereof; ik^ said pieoe of ground and house to be carefully 
maintained by said directors and their successors, solely for the 
porpeee of a schciol aa aforesaid forever, and the said balance to 
be securely invested as a permanent fond, the interest thereof 
to be applied from time to time toward the education in the said 
school of any number of such poor white children of said town- 
^p ; and I do hereby recommend to the dtizens of said town- 
ship to make addition to the fund whereof I have laid the 
foundation. 

IX. I give and devise my house, and lot of ground thereto be- 
longing, tttuale in rue Bamo^et anx Chartrons, near the city of 
Bordeaux, in France, a^ the rents, issues, and profits thereof, 
to my brother Etienne Oirard, and my niece Tictoire Fenellon, 
(daughter of my late sister Sophia Oirard Capayron, botii re* 
81* 
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siding ia Fraace,) in eqnal moieties for the life of my «aid 
brother, and on his decease, one moiety of the said house and 
lot to my said niece Victoire,. and her heirs foreyer, and the 
other moiety to the six children of my said brother, namely, 
John Fabricius, Margneriie, Ann Henriette, Jean Angust, 
Marie, and Madelaine Henriette, share and share alil^^the issne 
of any deceased child, if more than one, to take amoii(g8t thbm 
the parent's share) and their heirs forever. 

X. I give and beqneath to my said brother, Etienne Giiard, 
the snm of Five Thousand Dollars, and the like snm of Five 
Thousand Dollars, to each of his six chil^^en above named : if 
any of the said children shall die prior to the reedpt of his or 
her legacy of five thonsand dollars, the said 8«m shall be paid, 
and I give and beqneath the same to any issne of such ctoceased 
child, if n^ore than one, share and share alike. 

XI. I give and beqneath to my said niecfi Yictoire FeneUon, 
the snm of Five Thonsand Ddlars« 

[Sections XII., XIII., XIV. Are bequests to other relatives.] 
XY. Unto eaqh of ihe Captams who shall be in my anploy- 
ment at the time of my decease, either ia p<H:t or at sea, having 
charge of one of my ships or vessels, and having performed at 
least two voyages in my service, I give and beqneath the sum ot 
Fifteen Hundred Dollars— {urovided he shall have brought sa&Iy 
into the port of Philadelphia, or if at sea at the time of my de- 
cease, shall bring safely into that port^.my ship or vessel last 
entrusted to him, and also, that his conduct during the last voy- 
age shall have been in every respect ooa&rmable to my instnic- 
tions to him. 

XVL All persoM, who, at the time of mj decease, shall be 
bound to me by indenture, $b apprentices or servants, and who 
shall then be under age, I direct my executors to assign to snit- 
able masters immediately after my decease, for the lemamd^ of 
their respective terms, on oonditions as &vorable as ihej can in 
regard to education, clothing, and freedom dues; to each of ihe 
said persons in my service and under age at the tone <^ my de- 
cease, I give and bequeath the sum of Five Hundred DoUars, 
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which 00918 respeetiyely I direct ny^zecntoft mIbIj to inyeet in 
{mblic stock, to apply the interest and dividends thereof toward 
the edncatioB of tl» several apprentices or servants, for whom 
the capital is >given respectively, and at the termination of the 
apprfmtieeship ^ service of each, to pay to him or her the said 
snm of fivc/hnndred doUass and any interest aeenied thereon, if 
any sack interest shall remain unexpended ; in assigning any 
jndentnre, preference shall be given to the mother, father, or next 
relation as assignee, should snch mother, fatiier, or relative desire 
it, and be at the same time respectable and competent. 

XYII. I give and bequeath to Francis Hesley, {son of Mrs. 
8. Hosier who is mother of Marianne Hesl^,) the snm of One 
Thousand DoUars, o^r and ebove such sum as may be due to 
him at my decease. 

[Section XYIII. Charges his real estate in Pennsylvania 
with several annuities, ranging i^rom $300 to $1000.] 

XIX. All that part of my real and personal estate, near Wa- 
shita, in the State of Louisiana, the said real estate consisting of 
upward of two hundred and eight thousand arpens, or acres of 
land, and including therein the settlement hereinafter men- 
tioned, I give, devise, and becpieath as follows, namely: 1. I 
give, devise, and bequeath to the Corporation of the City of 
New Orleans, th^ successors and assigns, all that part of my 
real estate, constituting the settlement formed on my behalf by 
my particular friend. Judge H^ry Bree, of Washita, consisting 
of Inward of one thousand arpens, or acres of land, with the 
appurtenances and improvements thereon, and also all the per- 
sonal estate thereto belonging, and thereon remaining, including 
upward of thirty slaves now on said settlement, and their increase, 
in tnirt, however, and subject to the following reservations : 

I desire that no part of the said estate or property, or the 
slaves thereon, or their increase, shaH be disposed of or sold for 
the term of twenty years from and after my decease, should the 
said Judge fienry Bree survive me and live so long, but that 
the said settlement shall be kept up by the said Judge Henry 
Bree, for and during said term of twenty years, as if it was his 
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ewn ; that is, it shall remain under his sole care and eontrol, he 
shall improye the same by raising sach produce as he may deem 
most adTisabk, and after pa^f tajeSi and aU expenses in keep- 
ing jxp the settlement, by clothing the slaves and otherwise, he 
shall haye and e^}oy for his own nse all the Mit protts of said 
settlement. Provided, however, and Idesirethattiiessid Jndge 
Heniy Bree shall render annually to the Corporation of the Gity ^ 
of Nfw Orleans, a report ctf the state of the settlement, the 
income and expenditure thereof the njunber and increase of 
the slaves, and the net result of the whole. I desire that, at 
the expiration of the said term of twenty years, ar (m the decease 
of the said Judge Henry Bree, Should he not* live so long, the 
lands and improvements forming said settlement, the shtves 
thereon, or thereto belongmg, and all other appurteaaot personal 
property, shall be sold, as soon as the said Corporation shall 
deem it advisaUe to do so, and the proceeds of the said sals or 
sales shall be applied by the said Corporation to such uses and 
purpQsee as they shall consider most likely to promote the health 
and general prosperity of the inhabitants of ^ cily of New 
Orleaqs. But, until the said sale shall be made, the said Corpo- 
ration shall pay ail taxes, prevent waste, or intrusion, and so 
manage tlw said settl^unent and the slaves, and their increase 
thereon, as to derive an income^ and the said income shall be 
applied, from time to time, to the same uses and purposes for 
the health and general prosp^dity of the said inhal^tants. 

2. I give> devise, and bequeath to the Mayor, Aldomen, and 
citizens of Philadelphia, their successors and assigns, two un- 
divided third parts of all the rest and residue of my said real 
estate, bemg ihe lands unimproved near Washita, in the said 
State of Louisiana, in trust, that, in common witili the omrporap 
tion of the eity of New Orleans, they shall pay the taxes on the 
said lands, and preserve them from waste and intrai^on, for tha 
term of ten years, from and aftmr my decease, and, at the end of 
the said term, whra they shall deem it advisable to do so, sludl 
sell and dispose of their interest in said lands gradually 
from time to time, and i^ply the proceeds of such sales to the 
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Mune uses aad purposes hereinafter declared and directed, of 
and concerning the residne of my personal estate. 

3. And I give, deyise, and beqneath to the corporation of tiie 
citj <^ New Orleans, their successors and assigns, the remain* 
ing one nndivided third part of the said lands, in trust, in com- 
mon with the Mayor, Aldermen, and citizens of Philadelphia, 
to pay the taxes on ^e said lands, and preserve them from waste 
and mtmsion, for the term of ten years from and i^r my de- 
cease ; and at the end of the said term, when they shall deem it 
advisable to do so, to sell and dispose of their interest in said 
knds gradually from time to time, and to apply the proceeds of 
such sales to such uses and purposes as the said corporation 
may consider most likely to promote the health and general pros- 
perity of the inhalntants of the city of New Orleans. 

XX.. And whereas, I have been for a long time impressed 
with the importance of e^icating the poor, and of placing tl^ 
by the earfy cultivation of their minds and the development of 
their moral principles above the many temptations to which, 
llirough poverty and ignorance, they are exposed ; and I am par- 
ticularly desirous to provide for such a number of poor male 
white orphan children, as <san be trained in one institution, a 
better education, as well as a more comfortable maint^ance, 
than they usaaQy receive from the application of the public 
f^ds ; and whereas, together with ^object just adverted to, I 
have sincerely at heart the welfare of the city of Philaddphia, and, 
as a part of it, am desirous to improve the neighborhood of the river 
Delaware, so th^t the health of the citizens may be promoted 
and preserved, and that the eastern part of the ciy may be made 
to correspond better with the interior. Now, I do give, devise and 
bequeath all the residue and remainder of my Beal and Personal 
Estate of every sort and kind wheresoever situate, (the real estate 
in^Pennsylvania charged as afcHresaid) unto " the Mayor, Alder- 
men, and citizens of Philadelphia," their successors and assigns, 
in trust, to and for the several uses, intents, and purposes herein- 
after mentioned and declared of and concerning the same, that 
ia to say : So far as regftrds my real estate in P^nsylvania^ in 
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trust, that no part thereof shall eyer be sold or alienated by the 
said Mayor, Aldermen, and citisens of Philadelphia, or thdr snc- 
cessoTB, but the same shall foreyer thereafter be let from time to 
time, to good tenants, at yearly, or other rents, «id npon leases 
in possession not exeeeding five years from the commencement 
tiiereof^ and that the rents, issues, and profits arising therefrom 
diaU be applfod toward keeping that part g( the said real estate, 
situate in the city and liberties of Philadelphia, constantfyin good 
repair, (parts elsewhere situate to be kept in repair by the t^nabts 
thereof respectiyely) and toward improving the same, wfaeneyer 
necessary, by erecting new buildings, and that the net residue, 
(after paying the seyeral Mmuities hereinbefore prorided for) be 
applied to the same uses and purposes as are herein declared of 
and concerning the residue of my persona! estate : — ^And so fhr 
as regards my real estate in Kentucky, now under the care of 
Messrs. Triplett and Burmley, in trust, to sell and dispose of the 
same, whenever it may be expedient to do so, and to apply the 
proceeds ci such sale to the same uses and purposes as are 
herein dedared of and concerning the reddoe oi my persond 
estate. 

XXI. And so far as regards the residue of my personal estate, 
in trust, as to Two Millions of Dollars, part thereof to apply 
and expend so much of that sum as may be necessary — in erect- 
ing, as soon as practicably may be, in the centre of my square 
of ground between High and Chestnut stireets, and El^enth and 
Twelfth streets, in the city of PhUaddphia, (which square of 
ground I hereby devote for the purposes hereinafter stated, and 
for no other forever,) a permanent college, with suitable outbuild- 
ings, sufficiently spacious for the residence and accommodation 
of at least three hundred scholars, and the requisite teachers 
and other persons necessary in such an institution as I direct to 
to be eifttabliBhed: and in supplying the said college and out- 
buildings with decent and suitable ftimiture, M well as bocte 
and all things needfol to carry into effoct my general design. 

The said college shall be constructed with tiie most durable 
^oaterials imd in the most permanent manner avoid&ig ne^dtesi 
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omament, aad attending cbiefly to the itoength, coBYenience, and 
neatness of the whole : it shi^ be at least one hundred and 
ten ieet east and west, and one hundred and sixty feet north and 
south, and shall be bnilt on lines parallel with High and Chest- 
nut streets, and Eleventh and Twdfth sti^ets, proyided those 
lines shall constitute, at their junction* right angles : it shall be 
three stories in height, each stoiy at least fifteea fioet high in the 
dear from the floor to the comicei it shall be fire-proof inside 
and outside. 

[Here follows a minute description of the mode in which the 
building shall be constructed.] | 

When the college and appurt^iances shaU haye been con- 
structed, and supplied with plain and suitable furniture and 
books, philosophical and experimental instrumeiits and i^para- 
tus, and all other matters needful to cany my general design into 
execution ; the inciMue, issues and prints of so much of the said 
sum of two millions of dollars as shall remain unexpended | 
shall be applied to maintain the said ccdlege, according to my 
directions. : 

1. The mstitution shall be organised as soon as pj^usdoable, 
and to accomplish that purpose more effsctually, due public 
notice of the intended opening of the college shall be giyen-— 
so that there may be an opportunity to make selections of com- 
petent instructprf^ and other agents, and those who may 
have the charge of orphans, v^j be aware of the piOTisions 
intended for them. 

2. X coiq(petent number 0f instrocton^ teaeheri^ assistants, 
and other necessary figeats, shall bc^ sheeted, and when needful, 
their places from time to time suj^ed ; they shall receire ade^ 
quate compensation for their sefYices : but no person shall be 
employed who shall not be of tned skill m his oi? her proper de- 
partment, of establi(^d nuMral character ; «id in all cases pei^ 
sons thaXL be chosen on a^oount of their merit, and not through 
liiiYor or intrigue. 

3. Aa many po(»r white male orphans, between tiie ages of six 
imd ten yearst as the said income shall be adecjuate to maintain. 
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•hall be introdneed into the college as goon as possible; and 
from time to time as there may be yacancies, or as increased 
ability from income may warrant, others shall )>e introduced. 

4. On the application for admission, an accurate statement 
should be taken in a book prepared for the purpose, of the name, 
birth-place, age, health, condition as to relatiyes, and other par- 
ticulars useful to be known of each orphan. 

5. No orphan should be admitted until the Guardians or Direc- 
tors of the Poor, or a i^oper gpiardian, or other competent au- 
thority, shall hare given, by indenture, relinqildshment or other- 
wise, adequate power to the Mayor, Aldermen, and Citizens of 
Philadelphia, or to directors, or others by them appointed, to 
enforce, in relation to each orp)ian, every proper restraitit, and 
to prevent relatives or others from interfering with, or withdraw- 
ing such orphans from the institution. 

6. Those orphans, for whose admission application shall first 
be made, shall be first introduced, all oth^r things concurring— 
and at all friture times, priority" of application shall entitle the 
applicant to preference in admission, all other things concurring; 
but if there shall be at any time, more applicants than vacancies, 
and the applying orphans shall have been bom in different places, 
a preference shall be given-— Jlrgtf to (^hans bom in the city of 
Philadelphia ; secondly, to those bom in any other part of Penn- 
sylvania ; thirdly i to those bom in the city of New Tork, (that 
being the first port on the continent of North America at which 
I arrived ;) and to*%, to those bora in tl;ie city of New Orleans, 
(being the first port of the said continent at which I first traded, 
in the first instance as first officer, and subsequent^ as master 
and part owner of a vessel and cargo.) 

7. The orphans admitted into the college, shall be there fidd 
with plain but wholesome food, clothed with plain but decent 
apparel, (no distinctive dress ever to be wom,) and lodged in a 
plain but safe manner. Due regard shall be paid to their health, 
and to this end their persons and clothes shall be kept clean, and 
they shall have suitable and rational exercise and recreation. 
They shall be instracted in the various branches of a sound edn- 
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eation, eomprebendmg reading, wrfting, grammar, aritbmetic, 
geography, nayigation, sary^iiig, practical mathematics, astro- 
nomy, Battiral, chemical, and ezperim^tal philosophy, the 
French and Spanish langnages, (I do not forbid, but I do not 
recommend the Greek and Latin languages) — and such other 
learning and science as the capacities of the several scholars 
may merit or warrant: I wonld have ihem taught facts and 
things, rather than words or signs. And, especially, I desire, 
that by every pn^r means a pare attachment to our r^ublican 
institutions, and to the sacred rights of (Conscience, as guaranteed 
by our happy constitution, shall 1)6 formed and fostered in the 
minds of the scholars. 

8. Should it unfortunately happen, that any of the orphans, 
fidm3;ted into the college, shall, from malconduct, have becc^ne 
unfit companions for the rest, and mild me«M of reformation 
prove abortive, they should no longer remain therein. 

9. Those scholars, who shall merit it, ^all remain in the col- 
lege until they shall respectively arrive at between fourteen and 
eighteen years of age ; they shall then be bound out by the 
Mayor, Aldermen, sxid Citizens of Philadelphia, or under their 
direction, to suitable occupations, as those of agriculture, navi- 
gation, arts, mechanical trades, and manufactures, according to 
the capacities and acqunrements of the scholars respectively, 
consulting, as &r as prudence will justify it, the inclinations 
of the several scholars, as to the occupation, art, or trade, to be 
learned. 

In relation to the organization of the College and its append- 
ages, I leave, necessarily, many detaj^ to the Mayor, Aldermen, 
and Citizens of Philadelphia, and their successors ; and I do so, 
with the more confidence, as from the nature of my bequests, and 
the benefits to result from them, I trust that my fellow-citizens 
of Philadelphia, will observe and evince special care and 
anxiety in sdeeting members for-th^ City Councils, and other 
agents. 

There are, however, some restrictions, which I consider it my 
"duty to prescribe, and to be, amongst others, conditions on which 
82 
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my bequest for said college is made and to be eiyoyed, nuaely : 
fitMtf I enjoin and require, that, if at the close of any year, the 
income of the fund devoted to the purposes of the sud college 
shall be more than sufficient for the maintenance of the institu- 
tion during that year, then the balance of the said income, after 
defraying such maintenimce, shall be forthwith invested in good 
securities, thereafter to be and remain a part of the capital; 
but, in no event, shall any part of the said capital be sold, dis- 
posed of, or pledged, to meet the current expanses of the said 
institution, to which I devote the interest, income, and dividends 
thereol^ exclusively : secancUy, I enjoin «nd require that no eccle- 
siastic, missionary or minister, of any sect whatsoever, shall ever 
hold or exercise any station or duty whatever in th^ said col- 
lege ; nor shall any such person ever be admitted for any pur- 
pose, or as a visitor, within the premises ap^u'opriated to the 
purpose of the said college. In making this restriction, I do not 
mean to cast any reflection upon any sect or person whatsoever ; 
but, as there is such a multitude of sects, and such a diversity 
of opinion amongst them, I desire to keep the tender minds of 
the orphans, who are to derive advantage from this bequest, free 
from the excitement which clashing doctrines and sectarian con- 
troversy are so apt to produce ; my desire is, that all the instruc- 
tors and teachers in the college shall take pains to instil into 
the minds of the scholars, the purest principles of morality, so 
that, on their entrance into active life, they may, from inclina- > 
tion and habit, evince benevolence toward their fellow-creatures, 
and a love of truth, sobriety, and industry, adopting at the same 
time such religious tenets as their matured reason may enable 
them to prefer. 

If the income arising from that part of the said sum of two 
millions of dollars, remaining after tiie constmcti<« and fomish- 
ing of the college and outbuildings, shall, owing to the increase 
of the number of orphans implying for admisdon, or other 
cause, be inadequate to the construction of new buildings, or the 
maintenance and education of as many orphans as may i^ply for 
admission^ then such further sum as may be necessary for the 
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constrtiction of new boildings and the maintenance and educa- 
tion of sach farther number of orphans, as can be maintained 
and instructed within snch buildings as the said square of ground 
shall be adequate to, shall be taken from the final residuary 
fund, hereinafter expressly referred to for the purpose, compre- 
hending the income of my real estate in the city and county of 
Philadelphia, and the dividends of my stock in the Schuylkill 
Navigation Company — my design and desire being, that the 
benefits of said institution shall be extended to as great a num- 
ber of orphans as the limits of the said square and buildings 
therein can accommodate. 

XXII. And as to the further sum of Five Hundred Thousand 
Dollars, part of the residue of my personal estate, in trust, to 
invest the same securely, and to keep the same so invested, and 
to apply the income thereof exclusively to the following pur- 
poses : that is to say — 

1. To lay out, regulate, curb, light, and pave a passage or 
street, on the east part of the city of Philadelphia, fronting the 
Delaware, not less than twenly-one feet wide, and to be called 
Delaware Avenue, extending from South or Cedar street, all 
along the east part of Water street squares, and the west side of 
the logs, which form the heads of the docks, or thereabouts ;' and 
to this intent to obtain such Acts of Assembly, and to make 
such purchases or agreements, as will enable the Mayor, Alder- 
men and Citizens of Philadelphia, to remove or pull down all the 
buildings, fences, and obstructions which may be in the way, and 
to prohibit all buildings, fences, or erections of any kind, to the 
eastward of sfdd Avenue ; to fill up the heads of such of tho 
docks as may not afford sufBcient room for the said street ; to 
compel the owners of wharves to keep them clean and covered 
completely with gravel or other hard materials, and to be so 
leveled that water will not remain thereon after a shower of rain ; 
to completely clean, and keep clean, all the docks within the 
limits of the city, fronting on the Delaware ; and to pull down 
all platforms carried out, from the east part of the city over the 
river Delaware on piles or pillars. 
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2. To pull down and remove all wooden boildings, as well aa 
those made of wood and other combustible materials, as those 
called brick-paned, or frame buildings filled in with bricks, that 
are erected within the limits of the city of Philadelphia, and 
also to prohibit the erection of anysnch building within the said 
city's limits at any foture time. 

3. To regulate, widen, pave, and curb Water street, &c., [cit- 
ing other matters for the improvement of the Delaware Front 
of Philadelphia.] 

XXIII. I give and bequeath to the Commonwealth of Penn- 
sylvania, the sum of Three Hundred Thousand Ddlars, for the 
purpose x>f internal improvement by canal navigation, to be 
paid into the State Treasury by my executors, as soon as such 
laws shall have been enacted by the constituted authorities of 
the said Commonwealth as shall be necessary, and amply suffi> 
cient to carry into effect, or to enable the constituted authorities 
of the city of Philadelphia to carry into effect, the several im- 
provements above specified ; namely, 1. Laws, to cause Delaware 
Avenue, as above described, to be made, paved, curbed and 
lighted ; to cause the buildings, fences, and other obstructions 
now existing to be abated and removed ; and to prohibit the 
creation of any such obstructions to the eastward of said Dela- 
ware Avenue ; 2. Laws, to cause all wooden buildings as above 
described to be removed, and to prohibit their future erection 
within the limits of the city of Philadelphia; 3. Laws, provid- 
ing for the gradual widening, regulating, paving, and curbing 
Water street, as hereinbefore described, and also for the repair- 
ing the middle alleys, and introducing the Schuylkill water, and 
pumps, as before specified — all which objects may, I persuade 
myself, be accomplished on principles at once just in relation to 
individuals, and highly beneficial to the public : the said sum, 
however, not to be paid, unless said laws be passed within one 
year after my decease. 

XXIY. And as it -regards the remainder of said residue of my 
personal estate, in trust, to invest the same in good securities, 
and in like manner to invest the interest and income thereof 
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from time to time, bo tbat tbe whole shall form a permanent 
fund ; and to api^y the income of the said fund, 

1st. To the further improyement imd maintenance of the afore- 
said College, as directed in the last paragraph of tbe XXIst 
clanse of this Will : 

2d. To enable the Corporation of the City of Philadelphia to 
provide more effeetnaily than they now do, for the security of 
the persons and property of the inhabitants of the said city, by 
a competent police, including a sufficient number of watchmen, 
really suited for the purpose ; and to this end, I recommend a 
division of the city into watch districts, or four parts, each under 
a proper head, and that at least two watchmen shall, in each 
round or station, patrol together. 

3d. To enable the said Corporation to improve the city property, 
and the general appearance of the city itself, and, in effect, to 
ctiminish the burden of taxation, now most oppressive, especially 
on those who are the least able to bear it :-r 

To all which objects, the prosperity of the city, and the health 
and comfort of its inhabitants, I devote the said fund as afore- 
said, and direct the income thereof to be applied yearly and 
every year forever, after providing for the college as htrein be- 
fore directed, as my primary object. But, if the said city shall 
knowingly and willfidly violate any of the conditions herein be- 
fore and hereinafter mentioned, then I give and bequeath the 
said remainder and accumulations to the Commonwealth of 
Pennsylvania, for the purposes of internal navigation ; except- 
ing, however, the rents, issues and profits of my real estate in 
the city and county of Philadelphia, which shall forever be re- 
served and applied to maintain the aforesaid college, in the man- 
ner specified in the last paragraph of the XXIst clause of this 
Will. And if the Commonwealth of Pennsylvania shall fail to 
apply this or the preceding bequest to the purposes beforemen- 
tioned, or shall apply any part thereof to any other use, or shall, 
for the term of one year, from the time of my decease, fail or 
omit to pass the laws hereinbefore specified for promoting the 
improvement of the city of Philadelphia, then I give, devise, and 
32* 
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bieqaeath the said remainder and accnmulationg (tluB cents afore- 
said always excepted and reserved for the coHege as aforesaid) to 
the Unnited States of Americ%.for the pmrposes of internal na- 
yifation, and no other. 

Provided, nevertheless, and I do hereby declare, that all the 
preceding bequests and devises of the residue of my estate to the 
Mayor, Aldermen, and Citizens of Philaddphia, are made upon 
the following express conditions, that is to say : First, that none 
of ihe moneys, principal, interest^ dividends, or rents, arising 
from the said residuary devise and bequest, shall at any time be 
applied to any other purpose or purposes whatever, than those 
herein mentioned and appointed: Second, that separate ac- 
counts, distinct from the other accounts of the Corpora- 
tion, shall be kept by the said Corporation, concerning the 
•aid devise, bequest, college, and funds, and of the invest- 
■lent and application thereof; and that a separate account 
or accounts of the same shall be kept in bimk, not blended with 
any other account, so that it may at all times i^pear on exami- 
nation by a committeee of the Legislature, as hereinafter men^ 
tioned, that my intentions had been fully complied with : Third, 
That th^ wid Corporation render a detailed account annually, in 
duplicate, to the Legislature of the Commonwealth of Pennsyl- 
vania> at the commencement of the session, one ec^y for the 
Senate, and the other for the House of Representatives, con- 
cerning the said devised and bequeathed estate, and the invest- 
ment and application of the same, and also a report in like man- 
ner of the state of the said college, and shall submit aU their 
books, papers, and accounts touching the same, to a committee 
or committees of the Legislature, for examination, when the 
same shall be required. 

Fourth, the said Corporation shall also cause to be published 
in the month of January, an^iually, in two or more newspapers, 
printed in the city of Philadelphia, a concise but plain account 
of the state of the trusts, devises and bequests herein declared 
and made, comprehending the condition of the said college, 
the number of scholars, and other particulars needful to be 
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pablkly known, for tlie year nezt preceding the said mcmth of 
January, annually. 

XZT. And, whereas I have fsecnted an assignment, in tmst^ 
of my banking establishment, to take effect the day before my 
decease, to the intent that all the concerns thereof maybe closed 
by themselves, without being blended with the concerns of my 
general estate, and the balance remaining to be paid over to my 
executors ; Now, I do hereby direct my executors, hereinafter 
mentioned, not to interfere with the said trust in any way except 
to see that the same is faithfully executed, and to aid the execu- 
tion thereof by all such acts and deeds as may be necessary and 
expedient to ei!^tuate the same, so that it may be speedily 
closed, and the balance paid over to my executors, to go, as in 
my Will, into the residue of my estate: And I do hereby autho- 
rize, direct and empower the said trustees, from time to time, as 
the capital of the said bank shall be received, and shaH not be 
wanted for the discharge of the debts due thereat, to invest the 
same in good securities in the names of my executors, and to 
hand over the same to them, to be disposed of according to this 
my Will. 

XXYI. Lastly, I do hereby nominate* and appoint Timothy 
Paxson, Thomas P. Cope, Joseph Boberts, William J. Duane, 
and John A. Barclay, executors of this my last Will and Testa- 
ment : I recommend to them to close the concerns of my estate 
as expeditiously as possible, and to see that my intentions in 
respect to the residue of my estate are and shall be strictly com- 
plied with : and I do hereby revoke all other Wills by me here- 
tofore made. j 

In witness, I, the said Stephen Girard, have to this my last 
Will and Testament, contained in thirty-five pages, set my hand 
at the bottom of each page, and my hand and seal at the bottom 
of this page ; the said Will executed, from motives of prudence, 
in duplicate, this sixteenth day of February, in the year one 
thousand eight hundred and thirty. 

STEPHEN GIBABD. [Seal.] 
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Bigned, sealed, pnblisliecl, and declared by the satd Stephen 
Girard, as and for his last Will and Testament, in the presence 
of us, who have at his request hereunto subscribed our names as 
witnesses thereto, in the presence of the said Testator, and of 
each other, Feb. 16, 1830. 

JOHN H. IRVIN, 
SAMUEL ARTHUR, 
S. H. CARPENTER, 

WHEREAS, I, Stephen Girard, the Testator named in the 
foregoing Will and Testament, dated the sixteenth day of Febru- 
ary, eighteen hundred and thirty, have, since the execution 
thereof^ purchased several parcels and pieces of real estate, and 
haye built sundry messuages, all which, as well as any real estate 
that I may hereafter purchase, it is n^ wish and intention to 
pass by the said Will. Now, 1 do hereby republish the forego- 
ing last Will and Testament, dated February 16, 1830, and do 
confirm the same in all particulars^ In witness, I, the said Ste- 
phen Girard, set my hand and seal hereunto, the twenty-fifth day 
of December, eighteen hundred and thirty. 

STEPHEN GIRARD. [Skal.] 

Signed, sealed, published, and declared by the said St^hen 
Girard, as and for a republication of his kst Will and Testa- 
ment, in the presence of us, who, at his request, have hereunto 
subscribed our names as witnesses thereto, in presence of the 
said Testator, and of each o^er, Dec. 2&th, 18d0. 

JOHN H. IRVIN, 
SAMUEL ARTHUR, 
JNO. THOMSON. 

WHEREAS, I, Stephen Girard, the Testator named in the 
foregoing Will and Testament, dated February 16, 1830, have, 
since the execution thereof, purchased several parcels and pieces 
of land and real estate, and built sundry messuages, all which, as 
well as any real' estate that I may hereafter purchase, it is my 
intention to pass by said Will, And, whereas, in particular, I 
have recently purchased from Mr. William Parker, the Mansion 
House, outbuildings, and forty-five acres and some perches of 
land, called Peel Hall, on the Ridge Road, in Penn Township. 
Now, I declare it to be my intention, and I direct, that the or- 
phan establishment, provided for in my said Will, instead of 
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being built, as therein directed, upon my square of ground be- 
tween High and Chestnut, and Eleventh and Twelfth streets, in 
the city qf Philadelphia^ shall be built upon the estate so purchased 
from Mr. W. Parker, and I hereby devote the said estate to 
that purpose, exclusively, in the same manner as I had devoted 
the said square, hereby directing that all the improvements and 
arrangements for the said orphan establishment prescribed by 
my said Will, as to said square, shall be made and executed upon 
the said estate, just as if I had in my Will devoted the said 
estate to said purpose— consequently,' the said square of ground 
is to constitute, and I declare it to be a part of the residue and 
remainder of my real and personal estate, and given and devised 
for the same uses and purposes as are declared in section twenty, 
of my Will, it being my intention that the said square of ground 
shall be built upon and improved in such a manner as to secure 
a safe and permanent income for the purposes stated in said 
twentieth section. In witness whereof, I, the said Stephen Girard, 
set my hand and seal hereunto, the twentieth day of June, eigh- 
teen hundred and thirty-one. 

STEPHEN ©lEARD. [Si 



Signed, Sealed, Published, and Declared, by the said Stephen 
Girard, as and for a republication of his last Will and Testa- 
ment, and a further direction in relation to the real estate 
therein mentioned, in the presence of us, who, at his request, 
have hereunto subscribed our names as witnesses thereto, in 
the presence of the said Testator, and of each other, June 
20, 1831. 

S. H. CARPENTER, 
L. BARDIN, 
SAMUEL ARTHUR. 



THX END. 
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